The Work of the
Legal Subcommittee of UNCOPUOS
on National Space Legislation
UN/Thailand/ESA Workshop on Space Law
Bangkok, 17 November 2010

Irmgard Marboe
University of Vienna
Faculty of Law
Department of European, International and Comparative Law

National Space Legislation in UNCOPUOS
Why is National Space Legislation an
issue?
What has UNCOPUOS done so far?
The way forward?

Irmgard Marboe

Why is National Space Legislation an issue?
■
■
■

■

The Outer Space treaties and UNGA Res are
addressed to States
Privatisation and commercialisation of space
activities have increased in recent years
How to ensure safety and sustainability of
space activities, in particular with regard to
the problem of space debris?
How to deal with damage caused by private
space activities?
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Obligations of States regarding outer space
activities
■

Registration of space objects
▪
The “launching State” must register
▪
= The State “which launches or
procures the launching” or “from
whose territory or facility a space
object is launched”
▪
Only ONE State should register
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Obligations of States regarding outer space
activities (con‘t)
■

Liability of the launching State
▪
Absolute and unlimited liability for
damages caused on Earth or on an
aircraft in flight by a space object
▪
Fault liability for damage caused by a
space object elsewhere
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Obligations of States regarding outer space
activities (con‘t)
■

Authorisation and supervision
“The activities of non-governmental entities
in outer space, including the moon and other
celestial bodies, shall require authorization
and continuing supervision by the
appropriate State Party to the Treaty.”
(Art. VI Outer Space Treaty)
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State Practice: Europe I





Norway: Act on launching objects from Norwegian
territory etc. into outer space (1969)
Sweden: Act on Space Activities (1982), Decree
on Space Activities (1982)
United Kingdom: Outer Space Act (1986)
Spain: Royal Decree 278/1995, 24 February 1995,
establishing in the Kingdom of Spain of the Registry
foreseen in the Convention adopted by the UN GA on
2 November 1974
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State Practice: Europe II



Belgium: Law on the Activities of Launching,
Flight Operations or Guidance of Space Objects
(2005)
The Netherlands: Rules Concerning Space
Activities and the Establishment of a Registry of
Space Objects (Space Activities Act) (2007)
France: Space Operations Act (2008)



Germany, Italy, Czech Republic, Austria, …
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State Practice: America


USA: - Commercial Space Launch Act (1984)
- Land Remote Sensing Policy Act (1992)
- Commercial Space Act (1998)
…



Canada: Canadian Space Agency Act (1990)



Brasil: - Law No. 8.854 of 10 February 1994, Law
Establishing the Brazilian Space Agency
- Resolution No. 51 Resolution on
Commercial Launching Activites from
Brazilian Territory (2001)
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State Practice: Asia
 Japan: -

▪
▪
▪
▪

Law Concerning The National Space
Development Agency Of Japan (1969)
Law concerning Japan Aerospace
Exploration Agency (2002)
Basic Space Law (2008)
Hong Kong: Outer Space Ordinance (1997)
Russia: Federal Law om Space Actitity (1993)
Ukraine: The Law on Space Activity (1996)
South Korea: Space Affairs Act (1993)
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State Practice: Africa


South Africa: Space Affairs Act (1993)

State Practice: Australia
▪

Australian Space Activities Act (1998)
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What has UNCOPUOS done so far?
■

Application of the Concept of the Launching
State (UNGA Res 59/110 of 10 December
2004)

■

Recommendations on enhancing the practice of
States and international intergovernmental
organiszation in registering space objects
(UNGA Res 62/101 of 17 December 2007)
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New Agenda Item on National Space
Legislation in 2007
■

“General Exchange of information on
national legislation relevant to the peaceful
exploration and use of outer space”
adopted as a new agenda item in 2007

■

Multi-year programme of work (2008-2011)

■

Establishment of a Working Group in 2008

■

Working Group sessions in 2009 and 2010
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Multi-year programme of work (2008-2011)
2008: Request to Member States for national
legislation relating to governmental and
non-governmental space activities.
Presentations by Member States of reports
on their national legislation;
2009: Examination, in a working group, of the
responses received in order to develop an
understanding of the manner in which
Member States have regulated governmental
and non-governmental space activities;
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Multi-year programme of work (2008-2011) (cont’d)
2010: Working group continues to examine
responses received abd begins drafting its
report, including conclusions;
2011: Working group finalizes report to Legal
Subcommittee.
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Documents received
■
■
■
■
■

Replies from Czech Republic, Germany,
Nicaragua, Ukraine and Morocco (A/AC.105/912)
Replies received from China, Czech Republic,
Germany, Mongolia, Republic of Korea and
Turkey (A/AC.105/932)
Replies received from Poland and Saudi Arabia
(A/AC.105/C.2/2009/CRP.9)
Reply received from the United States
(A/AC.105/C.2/2008/CRP.9)
Replies received from Brazil, Colombia,
Germany and the Netherlands
(A/AC.105/C.2/2008/CRP.14)
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Documents prepared by the Secretariat under the
previous agenda item “Review of the concept of
the launching State”
■

■

Review of existing national space legislation
illustrating how States are implementing, as
appropriate, their responsibility to authorize and
provide continuing supervision of nongovernmental entities in outer space, containg
legislation in Argentina, Australia, Japan, Russian
Federation, South Africa, Sweden, Ukraine, UK,
US (A/AC.105/L.224 of 22 January 2001)
Review of the concept of the “launching State”
(A/AC.105/768 of 21 January 2002)
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Questions and items of discussion in the Working Group
1) Why did your Government enact national space
legislation? If your Government has not yet enacted
national space law legislation, what are the reasons for
the absence of such legislation?
2) What kind of activities are covered? (e.g. launching,
operation of space objects, space research, application of
space technology, remote sensing);
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Items of Discussion in Working Group (cont’d)
3) What is the “national-requirement”? (personal or
territorial jurisdiction? i.e. activities carried out by natural
or legal persons of the State’s nationality, or in the
territory of the State, or others);
4) What are the national authorities competent for
registration, authorization and supervision in Member
States? (government, ministry, space agency,
relationship between them);
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Items of Discussion in Working Group (cont’d)
5) What are the conditions to be fulfilled for registration and
authorization? (e.g. safety of persons, property, public
health, protection of environment, space debris
mitigation, financial security, strategic and economic
interest of the State, intern’l obligations of the State);
6) Is there any regulation concerning liability? (transfer of
liability, limitation of liability, recourse, insurance
requirements);
7) How is compliance monitored? (supervision, control,
sanctions).
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2009 Working Group Report
(A/AC.105/935)
■ National regulatory frameworks represented
different legal systems with either unified acts or a
combination of national legal instruments, ranging
from administrative regulations to decrees and laws;
■ States had adapted their national legal frameworks
according to their specific needs and practical
considerations;
■ National legal requirements depended to a high
degree on the range of space activities conducted
and the level of involvement of the private sector.
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2009 Working Group Report
(A/AC.105/935) (cont’d)
(a) Reasons to enact national space legislation:
■ The need to fulfil obligations under treaties to which a
State had become a party;
■ The need to achieve consistency and predictability in
the conduct of space activities under the jurisdiction
of the State;
■ The need to provide a practical regulatory system for
private sector involvement;
■ The need for improved national coordination and the
integration of a wider range of national activities.
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2009 Working Group Report
(A/AC.105/935) (cont’d)
(b) Scope of activities targeted:
■ Launching of objects into outer space;
■ Operation of a launch or re-entry site;
■ Operation and guidance of space objects;
■ In some cases the design and manufacturing of
spacecraft;
■ Application of space science and technology such as
that used for Earth observation and
telecommunications;
■ Exploration activities and research.
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2009 Working Group Report
(A/AC.105/935) (cont’d)
(c) National jurisdiction:
■ Space activities carried out from the national territory;
■ Certain launches outside the national territory in
which nationals were involved, such as citizens and
non-governmental entities established or
incorporated under the laws of the State in question;
■ In some cases a more complex jurisdictional system
was applied to regulate private sector involvement
with a view to balancing public and private interests.
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2009 Working Group Report
(A/AC.105/935) (cont’d)
(d) Competence of national authorities:
■ Different national authorities involved, ranging from
space agencies and other similar authorities up to
ministerial-level authority;
■ In some cases involving different governmental entities
for different activities requiring a licence;
■ In some cases separate procedures for the licensing of
operators conducting space activities and for the
authorization of specific projects and programmes;
■ Broad variety of means of registering space objects with
a national registry, including through a government
ministry or through a space
agency or similar authority.
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2009 Working Group Report
(A/AC.105/935) (cont’d)
(e) Conditions for registration and authorization:
■ Ensuring the safety of space activities, in particular laws
governing the launch of objects into outer space;
■ Ensuring that the launch does not create a significant
risk of personal injury, environmental damage or
damage to property;
■ Conditions concerning safety and technological
standards closely linked to States’ concern about
meeting space debris mitigation requirements;
■ Other conditions related to the professional and
financial qualifications of the applicant;
■ National security and foreign policy interests.
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2009 Working Group Report
(A/AC.105/935) (cont’d)
(f) Liability:
■ Several States established ways of seeking recourse
from operators, which was achieved in most cases by
introducing a national liability regime for space
operations, if necessary, in addition to general tort law
or environmental liability;
■ Broad range of solutions for liability obligations and
indemnification procedures, as well as insurance
requirements.
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2009 Working Group Report
(A/AC.105/935) (cont’d)
(g) Compliance and monitoring:
■ Most States apply procedures for the supervision and
monitoring of licensed space activities, whether a
system of in situ inspections or a more general reporting
requirement for the fulfilment of obligations under a
licence.
■ Set of administrative measures for minor violations and
a sanctions regime, including penal sanctions in some
cases, for more serious offences.
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2010 Working Group Report
(A/AC.105/942)
(a) Reasons for enacting space legislation:
■ In some cases it was difficult to draw a precise line to
distinguish governmental activities from nongovernmental activities
■ Some States saw a need to regulate space activities of
a governmental or public character in order to establish
a reliable and organized legal framework for national
space activities
■ The increasing number of private actors carrying out
space activities could lead to involvement of other
States than the traditional space-faring nations
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2010 Working Group Report
(A/AC.105/942) (cont’d)
(b) Scope of space activities:
■ Different scope of application reflected the differences
between performing launch operations or mainly
operating space objects in outer space
■ In view of the complex nature of space activities the
operator of a space object often needed authorizations
from more than one State
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2010 Working Group Report
(A/AC.105/942) (cont’d)
(c) National jurisdiction:
■ Territorial and personal jurisdiction was considered to
be an important means of ensuring that space activities
were in compliance with the respective standards and
rules, wherever those activities take place, including on
the high seas
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2010 Working Group Report
(A/AC.105/942) (cont’d)
(d) Conditions for authorization:
■ Ensuring the safety of space activities was observed to
be an important policy underpinning most national
space laws
■ This includes the avoidance of risk of personal injury,
environmental damage or damage to property
■ Space debris mitigation measures developed at the
national or international level also play an important role
in national authorization procedures
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2010 Working Group Report
(A/AC.105/942) (cont’d)
(e) Liability and insurance:
■ Existence of a broad range of solutions for liability
obligations and indemnification procedures
■ General liability and insurance requirements were often
laid down in laws complemented by secondary level of
regulations that went into greater detail

Irmgard Marboe

2010 Working Group Report
(A/AC.105/942) (cont’d)
(f) Transfer of ownership and control:
■ The effect on international law of changes in the
operation rather than the private or commercial law
aspects were of concern of the Working Group
■ Close link of jurisdiction of the States concerned, in
particular were non-governmental actors were involved
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The way forward?
Structure of Final Working Group Report:
(A/AC.105/942, p. 34)
I) Summary of the work conducted by the Working
Group under its multi-year workplan
II) Overview over national space legislation
III) Findings of the Working Group
IV) Conclusions
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Annex I.
National space legislation: regulative categories
(set of elements for consideration by States in
enacting national space legislation)
Annex II.
Schematic overview of national space legislation
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Annex 1. Draft set of main elements for consideration
by States in enacting national space legislation
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Annex 2. Schematic overview of national space legislation
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Task for the Secretariat:
■ Prepare, in consultation with the Chairperson, for
consideration by the Working Group at its next
session, a paper providing a schematic overview of
existing national regulatory frameworks based on
information received from Member States.
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Views of delegations

■

Summarize and synthesize the findings of the Working
Group in order to develop a better understanding of the
manner in which States regulated space activities; of
assistance to Member States in drafting and developing their
respective national space laws; representing a valuable
contribution to capacity-building in space law and be of
particular interest to developing countries.

■

Such information could also provide a basis for
harmonization of national space legislation.

■

Others?
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