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" 'he existing regimes of Air ILaw
and Space LLaw were developed at
a time when the technology for
Earth-to-Icarth acrospace
movements did'not yet exist.

" Thus, there 15 not yet a unified or
IntegratCdMesime OIWACTOSPACCE-.
Law,_and‘tT;e.re appears to'be
much meconsistency between the
regimes of Air Law and Space

Law.
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= The “Functionalist” and “Spatialist” approaches have been
debated by States and scholars almost since the beginning
of the space age.

= That debate long remained ‘academic’ because'there was
no serious need to resolve the issue. But developments in
technology and business are evolving rapidly.

Al tne dawn of aerospace transporiation; thereisiamnecdiion
_ ensure safetyyraveidingitherapplication of inconsistent
regimes to transportation systems operating in the same

environment.

= Without uniform rules, the development of aerospace
transportation is threatened by the risk of collision.




THE FEUNCTIONAIIST

Is the vehicle an aircraft, a space object, or an
aerospace object?

What is its purpose and function, or its destination?
Is it to go into outer space for purposes of orbit, to
conduct outer space activities (an Earth-Space
mission), or to provide transportation from one
point on Earth to another (an Earth-to-Earth

mission)?
What are its technological properties, functional
characteristics, designiand aerodynamics?
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The Chicago Convention does
not define the term “aircraft”.

Annex 7 defines aircraft as “Any
machine that can derive support
In the atmosphere from the
reactions of the air other than

the reactions of the air against
the earth's surface."

Under this definition, an
aerospace vehicle launched by
rocket would not be considered
an aireraft on the ascent phase
eitstlight, but might welllon the
descent phase.
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* Presiipanly, a spacecrail SHotesse.capable of
vﬁnm outer space (either orbﬁ?‘?‘gm@
thout any’ support fremithe air, and it would have

a power source not dependent upon external
exygen.




IS IT AN “AER OSPACE VEHICLE??
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+ Such a vehicle mighibe considered a space
object during its takeoff supported by
rockets, and during the weightless portion of




Problems with the Functionalist
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THE SPATIALIST APPROACH:
PRECISELY, WHERE IS I'T?

giiritorial Air Space Under Air LLaw
sillhe Chicago Convention affirms the preexisting
customary international law rule.that each State enjoys
complete and exclusive sovereignty-in the airspace

aboyve its territory.
Airspace over territorial seas also belongs to-the

coastal State.
siihus, an object flying through territorial airspace

Wejt]fe faII under. the domestic aviation laws of the

nderlying State:
) J J dinternational air services may hot enter the

g0l a State without its permission, and is
soany.conditions the State may impose.




7 AIRSPAGE, ABOVESHHE HIGH SEAS
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= Airspace beyond the territorial seas, and
above the high seas, is open for.use by all.

= However, under the Chicago Convention,
the rules of safety and navigation governing

such airspace are those promulgated by
ICAOQ.
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0 The Outer Space Treaty provides that the
“exploration and use of outer space . . . shall be
the province of all mankind.”

It declares outer space to be the common property
of mankind, to be used freely “for exploration and
use by all States and not to be subjected to
national approprlatlon or otherwise subjected to
the sovereignty of any State.




Problems withithie Spatiglist Approach
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2 An aerospace vehicle' may enter
wfwmmrtahwace for only a short time,
«while.its;primary activity and mission is in
airspace. Thus, it may be: mjre

' gEpropriate to apply Air Law to the entire
ripnovement.
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APPLY?
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AIB LAW

sneerihe  ChicagerConveniion, arcralt have thernationality of, and

remains supject to, the law ofi the State where it is registered.

Each State's domestic law determines eligibility' and criteria for aircraft

registration.

The registering State has an obligation to ensure that its aircraft
observes the rules of air safety and navigation locallysnNieree:
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SPACE LAW

Under the Registration Convention, the “launching State” (defined as
ieTState thateither launches or procuresithe launch. of. a.spaces...
‘eject, or a Statediomawvhose;territory orfacliysuchian object's
nched) mustiEriSIER e space oject intits domestic registry, and

= Under the Outer Space Treaty, a State on whose registry an object is
launched must retain jurisdiction and control over the object and any
persons thereon. This enables the State of registry to impose rules
and standards related to navigational and personnel safety.




FROM OUT OF SPACE....
A WARNING AND AN ULTIMATUM!

2 Tng Lasya Caonvegiion af 1984 ¢jies irle
—aircrait commander andl crew authority, o)
suppress an upruly or dangerous passenger,
and requires that a hijacked aircrait be
restored to the aircraft commander and
‘passengersrbepermitted to continue their
journey.

= The Hague Convention of 1970 declares
aircraft hijacking to be an international
“offense” and requires the State to which an
aircraft is hijacked to extradite or exert
jurisdiction over the hijacker and prosecute
him, imposing “severe penalties” if he is
found guilty.

= The Montreal Convention of 1971 expands
the definition of “offense” to include
communications of false information and
Unlawiful acts against aircraft or air
navigation facilities;, andwmeguinres

rosecution thereof.

r.1he tenm “aircragt” ishnor\]/vhere definecli inbl |
these treaties, though they are inapplicable | |

to aircraft used for military, police or customs MI(}HREL HEHHIE PATHI[}IR NEAL-HUGH MARLOWE
purposes. Thus, it is unclear whether these
treaties apply to aerospace vehicles.

= No comparable international Space Laws
governing security exist.
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The Outer Space Treaty provudes thata State that Iaunc 58 O — il
procures the launch of an object into outer space, and each State from

whose territory or facility a space object is launched, is internationally
liable for damage.

-+ Under the Liability Convention, the launching State is absolutely liable
for surface damage or to aircraft in flight by a space object.




The ICAO Model

The ICAD Convention does not apply to State aircraft (including
those operated by the military). State aircraft are, however, required
to operate with due regard for civil and commercial air traffic. [Strictly
speaking, state aircraft are not required to follow air trafic rules. In

the vast majonty of cases, however, they do because it1sin their
self interest to do so];

The ICAD Convention does not generate any prerogative, night or
obligation for indmdual nationals of the contracting States. Only
national laws and regulations apply. ['Each contracting State

undertakes to collaborate in securing the highest practicable degree

of uniformity in requlations, standards, procedures, and
organisation...” ] =
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SR EUie transportation systems will be highly inflUERced by,
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COPUOS should remain aeii _. it en el
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[Forthe regulation of i OPETENoNS, thefSPECializedy . *
agencies of ther UNsshRouiEdse"encouraged to take lead =%

since they_pgsl_seﬁ; Asive experience and experiser .

IR tIS e g2l ‘s activities relategdlid"the e Iation-"!ll.l_

of satelliicrojssgdiadio speotru'rﬁl'ﬁr space opEigions

nave provesdiie usefil. _

SIni AOShouild take lead in overseeing the satety s,
Vigation ol aeospace transportation se@ as to ensure ==

aviation safety.
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