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CONSIDERATION OF THE DRAFT AGREEMENT ON LIABILITY FOR DAMAGE CAUSED BY OBJECTS
LAUNCHED INTO OUTER SPACE (A/AC.105/21; A/Ac.los/c.z/w.e/Rev.B) (continued )

Sir Kenneth BAILEY (Australia) said that the first issue to be settled

in considering the question of the liability of international organizations was

whether an international organization as such, as distinct from the members
constituting it, should be regarded as liable. There seemed to be general
agreement that that question should be answered in the affirmative. As the
representative of Argeﬁtina had pointed out at the previous meeting, the General
Assembly had stated, in itenm 5 of the Declaration of Legal Principles

(resolution 1962 (XVIIT)), that responsibility for compliance with the principles
set forth was to be "borne by the international organization and by the States
prarticipating in it".

A further question, which was answered differently in the various drafts
under discussion, was how the pPrinciple of such liability could be applied in
bractice. It seemed clear that neither the United Nations nor the contracting
parties to the convention could simply impose legal liability on any international
organization which conducted space activities, although that seemed to be the
assumption behind the text broposed by Hungary. A more satisfactory approach was
taken in article III of the United States draft, under which all the provisions of
the convention, except for certain articles which were not applicable to
international organizations, became binding on an Organization once it transmitted
to the Secretary-General a declgration accepting the obligations involved.
Australia would not want to be thought to take the view, now rather obsolete, that
only States could be subjects of international law. But that was not the point,
in any case; the United States proposal Simply provided a Procedure whereby an
international organization could assume obligations under the convention,
obligations which could not be imposed by a fiat of the contracting parties. The
solution proposed by the United States was in accord with'precedent. While there
were other possible brocedures by which an international organization could become
the subject of rights and duties, they would not be as simple and satisfactory
as the method proposed in the United States draft.

Mr. RYBAKOV (Union of Soviet Socialist Republics ) said that it seemed to
follow from the Declaration of Legal Principles that internationagl organizations
must be liable for damage, as well as States. Item 5 of the Declaration made it

clear that rTesponsibility for compliance with the principles could rest with
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(Mr. Bybakov, USSR)

entities other than States, and reference was made even to non-governmental
entities. It seemed plain that the principle of liability for damage alsoO applied
to such bodies. |

Q‘The question then arose whether organizations should specifically assume
obligations under the convention now under consideration. His delegation
considered that they should do so, but that they should not become parties on the
same footing as States, since the question of the status of international
organizations as subjects of international law might prove controversial. He would
regard the approach adopted in the Hungarian draft as being the correct one, in
conformity with the spirit and the letter of the Declaration. The United States
approach was not acceptable, for the reasons he had stated.

The solution to the problem must be based on a consideration of its practical
aspects. At the previous session, the USSR had made a proposal, in connexion with
the draft agreement on assistance and return of astronauts and space vehicles,
which might be relevant: the text in question, proposed as an additional article,
was to be found in the Sub-Committee's report on the second half of its third
session (A/AC.lO5/2l, annex I, page 12). The precedure suggested in that article
could be applied to the question of compensation. It was a solution which would
enable the practical problem to be dealt with without raising the controversial

issues he had mentioned earlier.

Mr. DARWIN (United Kingdom) said that the question under discussion was
an important one and that the Sub-Committee's approach must be vased on practical
realities. The fact was that few States were in a position to conduct space
activities on their ownj; it was natural that joint ventures chould be undertaken,
often through the procedure of setting up international organizations. Any solution
concerning liability must take fully into account the existence of such
organizations. Another backgreund element was the General Assembly's Declaration of
Legal Principles. Tn that connexion, he noted that the Soviet Union representative
had mentioned the reference in item 5 of the Declaration to "non-governmental
entities"; it seemed, however, that it was the last sentence of item 5 which was
immediately relevant. In that sentence, the General Assembly stated that
responsibility for compliance with the principles was +0 be borne "py the
international organization and by the States participating in it". The Declaration

had thus recognized the importance of the activities of ipternational organizations

in outer space.
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(Mr. Darwin, United Kingdom)
The Hungarian proposal seemed to raise a number of difficulties. One was that

the convention to be drafted did not simply state liability as a principle, as the

Declaration did, but was intended to prescribe detailed procedures for the

presentation of claims. It was important that its provisions should apply to cla.ims/1

against organizations as well as claims against States. However, the fact that some

of the members of an organization might not be parties to the convention must be

taken into account if the organization was to be covered by the convention, and some

procedure for acceptance of obligations by the organization as such was appropriate. /
There was also a question of Jjustice. It would seem unjust to impose rather \V/

ccoeilz? obligations on an cyacrnization withow = ccnierring any rights con it. The

correct procedure seemed to be to assimilate the organization as far as possible to

a State, wbich was what the United States draft tried to do. He fully supported the

remarks made by the Australian representative in that connexian, and considered the

United States draft to represent an equitable solution to the problem;J

Mr. KELLBERG (Sweden) said that the subject was important to his country

as a member of a Buropean organization for space research. Some delegations had
expressed the view that only States could accede to an international convention,

on the basis of the principle that States alone could have sovereign rights ~ a _
principle that would be challenged by no one. The real lssue, however, was whether
one was to hamper scientific progress by placing obstacles in the way of smaller
States which wished to pool their resources for the purposes of space research. .
If international organizations were not allowed to accede to the convention and to \
shoulder primary responsibility for compensating damages, smaller States might
hesit;te to engage in research through the inte:mediary of such organizations, and
all would suffer. Such an approach might even have the result of deterring States
from ratifying the convention. His interpretation of the United States draft would
be that primary responsibility rested with the international organization and not V{
with the constituent members. If that was not the principle accepted, his
delegation was bound to express concern. The wording of the Declaration of lLegal
Principles would not exclude the recognition of the primary liability of the
organization, with particpating States bearing only a subsidiary liability. His
delegation had reluctantly accepfed the principle of joint and several iiability

in relation to the subsidiary liability of members, but that liability must be
-

subsidiary.
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Mr. YANKOV (Bulgaria) said that there seemed to be general agreement on
the question of the liability of iﬁfernational organizations, but no generally
acceptable approach towards their relationship to the provisions of the Convention
appeared to have been found. The matter of the status of organizations should
not be approached merely academically, but in the immediate context. The question
was not whether the recognition of international organizations as having certain
legal capacities endangered the principle of State sovereignty. It was a fact that
centemporary international relations were characterized by the development of the
rcle played »y international institutions. Nor could it be regarded as a question
o® granting justice to international organizations. The question was whether it
wes advisable tn allow internatiqgal organizations to bLecome parties on the same
focting as States. In his view,ga convention which was trying to take the first
stap of codification in a new spﬁére should not be over-ambitious, and should
rexognize the fact that international law as it related to international
orzanizations was not sufficiently developed. If one considered the question of
institutional provisions for settling claims, it cnruld be seen that the different
lecal status of contracting parties could have practical legal implieations. Leaving
aside political eonsiderations, there were many purely legal and technical
corsiderations which made it impossible to place States and international
organizationé on the same foeting. It would seem more prudent to take the course
prcposed in the Hungarian draft, which provided a practieal eselutien te the problem
of she liability of international organizations. While affirming the liability
of crganizations, it differentiated wetween them and States in a way whieh seemed

wise at the present stagé??

Mr. USTOR (Hungary) observed that, under article III, paragraph 1, of
the United States proposal, an international organization "which conducts space
activities" could participate in tWe convention. He wondered whether such
organizations must have already condueted space activities, or whether their
declared imtention to do so was sufficient to admit them to the convention. The
Belgian proposal was somewhat more restrictive, opening the convention to an

international organization only if it - Z1witsn Go accels oo Uhe ccinention oY
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(Mr. Ustor, Hungary)

There was a logical connexion between the provisions on accession of
international organizations and on accession of States. Both the United States
and Belgian proposals limited the circle of possible States parties to the
convention on the ground that it was sometimes difficult to determine whether a
certain country was a State for the purpose of international agreements. Tt would
be far more difficult, however, to establish whether certain organizations or
arrangements - for instance, "joint ventures" in outer space - constituted
international organizations in that sehse. Delegations supporting the United States
and Belgian position would therefore understand his delegation's reluctance to cpen
the convention to international organizations generally.

The Hungarian proposal was based on the notion that international organizalious
could undertake obligations and acquire rights under the convention. Clearly, if
an international inter-governmental organization undertook space activities, some
kind of arrangements must be made with it, and in that connexion the USSR
representative had aptly drawn attention to a related Soviet amendment, which his
delegation would consider for incorporation in its text. It could not for the

time being accept the ideas set forth in the United States and Belgian proposals.

Mr. LITVINE (Belgium) said that one of the main purposes of the Belgian
provisions concerning international organizations was to enable and encourage
States which were not parties to the convention to participate in it by joining

an organization which was a party.

Mr. ZEMANEK (Austria) said that his remarks would relate solely to
international inter-governmental organizations, since there seemed to be no
Justification for the participation of private or non-govefnmental international
organizations. Two quite distinct Questicns were involved. The first was whether
international organizations in the abstract could possess international personality
and corresponding legal capacities, to which the answer was definitely affirmative,
if their charter conferred on them the necessary competence to incur international
obligations or exercise international rights. The second question was the more
complicated one of the practical treatment of such organizations in relation to
an international agreement. The crux of the problem was the extent to which
recognition was accorded to an organization that, legally at least, had

international rersonality. The United Nations and the specialized agencies
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(Mr. Zemanek, Austria)

certainly had international personality so far as their member countries were
concerned; the gquestion was whether they did vis-a-vis non-members as well.

The International Court of Justice had given an advisory opinion, in connexion
with reparations for damages suffered in the service of the United Nations, to the
effect that fifty or more States could create an international personality which
was valid also for non-members. That view had been severely criticized for its
quantitative approach, but it did make one thing clear: if the problem was
difficult in the case of a world-wide organization, it would be more difficult still
in the case of regional organizations.

A11 tlree proposals before the Sub-Committee were deficient in that they
treated the problem only in the abstract. They spoke of international organizations
without specifying what an international organization was for the purposes of the
convention. Some solution should be sought, difficult though the problem was. It
might be possible to devise a wording that was at once more subtle and more precise
than was to be found in the present proposals. In any case, he firmly opposed the
Hungarian text, since its implications went far beyond the framework of the
convention and would create obligations which his country, for one, could not
accept. Austria did not assume responsibility as an individual State for the
activities of the International Atomic Energy Agency, of which it was a member and
the host country; that was stated in the headquarters agreement. Similarly,
Switzerland had denied responsibility for the activities of the League of Nations

during the Second World War.

Mr. RYBAKOV (Union of Soviet Socialist Republics) said that the problem
as he saw it was cne of ensuring compensation for damage in cases where States
conducted space activities within the framework of an international organization.
The best course, censistent with the Declaration of Legal Principles and the
practice of States in the field of outer space, would be to assign responsibility
both to the individual State and to the international organization. The State
should make certain that before the organization launched a space device, a suitable
system of compensation in the event of damage had been worked out. That would
settle the problem for all States participating in common undertakings, including
the smallest States, and it was in fact the method which was used in practice. If

the international organization alone was regarded as liable, a country might succeed
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Mr. LEMAITRE (France) said that the role of international organizations

was particularly important in the Tield of outer space and should be duly taken
into account in the convention. By international organizations he meant inter-
governmental organizations, for non- ~-governmental organizations were generally
sub ject to national law and their activities thus formed part of the State's
activities. He recognlzed the force of the argument that no organization had the
same standing as a State but he felt that the United States text met that argument,
since it provided for a form of participation by organizations which was more
limited than that of States. It excluded organizations from the application of
certain provisions whiah trmems wwloverih Andzs bz Slaleos. ludeed, as tné sup-gugmitle-a
proceaded from article to article, it might wish to confirm whether or not the
particular provisions were applicable to international organizations.

The matter raised two very difficult questions: to what extent could it be
guaranteed that members of an organization would accept ultimate liability, and
how could States which were members of an organization but not parties to the

convention be made liable under the convention?

Mr. ROSSI-ARNAUD (Italy) said that his delegation was fully in favour of

the accession of international organizations to the convention. Even those who
took the contrary view seemed to have softened their stand somewhat, arguing simply
that international organizations were not yet ripe for accession. They did not
deny the importance of such organizations in space activity, and indeed for the
smaller countries it was only through organizational arrangements that any activity
in space became possible. His delegation endorsed article III of the United States
proposal and welcomed the United States representative's statement that while
primary responsibility rested with the organization, 1iability devolved upon the

menbers in the event of default.

Sir Kenneth BATLEY (Australia) said that his delegation could not accept

the doctrine on which the Hungarian text was based, namely, that contracting
parties to the convention were legally able to impose liability on an international
organization conducting space activities because the General Assembly in the
Declaration of Legal Principles had declared that such organizations should be

liable. Under international law, parﬁies to an agreement could not lmpose liability

on an international organization, whether they were members of that organization or
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not. International law had evolved no simpler procedure than the one embodied in
article IIT of the United States draft: only the separate, concurring initiative
of the international organization itself could bring it under the scope of an
international agreement. The United States text was based squarely on the most
contemporary practice in the United Nations and no better way of securing the
implementation of item 5 of the Declaration - which was Precisely the task of the

Sub-Committee - had been proposed.,

Mr. COCCA (Argentina) agreed with the French representative that further
consideration should be given to the exceptions listed in article ITT, paragraph 1,
of the United States draft. His delegation wished to emphasize the importance of
the point made in article 6 of the Belgian draft, that States members of the
organization concerned should accept joint liability. Article VI of the Hungarian
draft likewise stressed the joint>liability of States participating in a common
undertaking. All three drafts contained ideas that were very similar and he hoped

that it would prove possible to bring them closer together and reach a consensus.

Mr. USTOR (Hungary) said that his delegation had some misgivings about
article III of the United States draft. If the Secretary-General of the United
Nations received a declaration of the kind referred to from an individual State,
his duties were clear; if, however, he received the declaration from an
international organization, he would have to ensure that it had been made in
accordance with the basic rules and Procedure of the organization in gquestion.
The-difficulty was recognized in the Belgian text, which required that the
international organization should signify that its member States were willing to
accept the obligations assumed by the organization. It would be preferable, in
his delegation's view, to return to the idea that only States could accede to the

convention.

Mr. DARWIN (United Kingdom) said that the capacity of international
organizations to assume obligations and obtain rights under the convention was not
disputed in any of the three proposals. The only question was whether such
organizations needed to take any pfocedural step in order to come within the scope

of the convention. The problem was not only that of the responsibility of an

international organization as such, but also that of the responsibility of States
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‘Mr. Darwin., United Kingdem)

menbers of that organization and parties to the convention. It was likely that in
the future launcﬁings by an international organization would take place frcm a
State which was a party to the convention and which would therefore be classed as a
launching State for the purposes of the convention. Its responsibility as a State
member of the organization would therefore be a secondary one. There would,
however, be great procedural econcmy if the international organizatiocn itself was
regarded as the launching State, since it would clearly be in the best rosition to
deal with claims. If the international organization did not give satisfaction as
first debtor, there would of course be a residual right against individual States

parties to the Convention.

The CHATRMAN, summing up the discussion, said that there was general

agreement in the Sub-Committee on the concept of the liability of international
organizations, as laid down in the Declaration of Legal Principles. There also
appeared tc be general agreement that the term "international organizations'
referred only to inter-governmental organizations. On the question of the
personality of an international organization, however, opinion was divided as to
how the liability of such an organization was to be established. Some held that
there was no rneed for an international organization to become a party to the
conventicn, cthers that it should become a party to the convention or, at least,
establish scme kind of status or relationship with the convention for the liability
to have legal effect. That question needed further consideration before an
agreement could be reached. Further consideration was also needed on the guestion
of the relationship between the liability of an organization and the liability of
its member States. The crucial issue was how to interpret the word "and" in the
last sentence of item 5 of the Declaration; in other words, to determine whether or

not the Declaration placed primary respongibility on the international organization.

tir. SOHIER (United States of America), supported by Mr. PARWIN (United
Kingdcm), said that his delegation did not feel that there was general agreement in
the Sub-Ccrmittee that, for the purpcses of the convention, internaticnal
crganizations reant only inter-governmental organizations. It was not clear ekactly
vhat was neant by an inter-governmental organization: was the consortium involved

in ccmmunication satellites, for example, to be ccnsidered an inter-governmental

organization?
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Under the terms of the United States proposal, where two or more launching
States - and launching State had to be understood as defined in the convention -
were liable, the presenting State could proceed against any or all such States
individually or jointly for the total amount of damages. Once that amount was
agreed upon, each of the respondent States was liable to pay the full amount,
provided however that the total amount paid to the presenting State did not exceed
the amount payable under the convention if only one respondent State were liable.
There was no need to go into the gquestion whether that really constltuted "joint
and several liability". The Sub-Committee's task was to formulate a practical
and just procedure. His delegation had submitted an amendment to the United States
text with a view to clarifying not only the end result but the procedure by which
that result would be reached, if the presenting State proceeded against more than
one respondent State. The last sentence of article II, paragraph 3, of the
United States text, with the proposed amendment, would read: "Once the amount

of that liability is agreed upon or otherwise established, each such State
proceeded against shall be liable to pay that amount, subject, however, to the
condition that the amount recoverable by the Presenting State from any Respondent
State shall be reduced to the extent of any compensation received in respect of
that claim by the Presenting State from any other Respondent State, to the intent
that in no case shall the aggregate of the compensation paid in respect of any one
injury exceed the amount which would be payable under this Convention if only one

Respondent State were liable."

Mr. ZEMANEK (Austria) welcomed the Australian amendment as a valuable
addition to the United States text. His delegation had already stated its
preference for specifying in the convention the procedures to be followed in the
case of joint and several liability, because it was convinced that only the method

of precedure was in dispute, not the principle itself.

Mr. LITVINE (Belgium) said that the Australian proposal was based on the
assumption that a limitation of liability existed, but no decision had yet been
reached on that point. He also regretted the use of the term "jointly" in the
text, since it was a possible source of controversy. His own delegation's proposal

had been drafted in such a way as to avoid such controversial terms. There were

/
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more important points than that of the aggregate compensation;

it was essential,
for example,

to ascertain the proportion of damage applying to persons and property.

In the United States draft pbroposal, damage was defined as "loss of life, personal

injury, or destruction or loss of, or damage to, property"”, yet in the text of the
Australian amendment the more restrictive term "injury" was used.

The meeting rose at 5.55 p.nm.







