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SUMMARY RECORD OF THE NINETIZTH (CPENING) MEETING
held on Tuesday, 4 June 1968, at 3,15 p.m.

Chairman: Mr, WYZNER Poland
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OPENING OF THE SESSION

The CHAIRMAN declared open the uevenuh sessisn of the Sub-C-ommittee and
welcomed its members.
STATEMENT BY THE CHAIRMAN (item 1 of the provisicnal agenda)

The CHAIRMAN said that the Sub-Committee's record of achlevement was

impressive, since it was primarily its efforts which had led to the formilation of the
Treaty on Principles Governing the Activities »f States in the Exploration and Use of
xuter Space, including the Moon and Cther Celestial Bodies (1967 Treaty), and the
conclu51un of the Agreement on the Rescue of Astronauts, the Return of As tronauts,

and the Return of Objects Launched inty Cuter Space (1967 Agreement), bath »f which hed
been hailed as instruments of momentrus importance in the space field in general and

in the development »f space law in particular. The success obtained had been largely
due to the endeavours made by members of the Sub-Commitiee ts evolve acceptable
principlés and rules in a spirit of co-nperation, and he was confiden®t that that

spifit of co-aperation end mutual accommodation would continue to prevail.

While the tw> main items on the Sub—Cgmmittee's provisionel agenda (items 2 and 3)
were of great importance, he thought that the primary purpose »f the sessi-n was the
formulation »>f a draft agreement -n liability for damage caused by objects launched
into outer space. In the.Sub-Committee's report on its special session in December 1967,
it had expressed the view that it should expedite its worl on the preparation of a
draft agreement on liability, and that view had been endorsed by the Committec on the |
Peaceful Uses of Cuter Space and by the General Assembly in its resclution 2345 (XXI1)
of 19 December 1967. While the Sub-Committee's tesk was by no means an c¢asy one, he
earnestly hoped that, in accordance with its previous record of achievement, it would
be able to complete its work on the preparatisn »f a draft agreement -n liability
and also> to> make significant progress m the sther main item on its agenda.

ADCPTION OF THE AGENDA

‘ The CHAIRMAN said that, in the absence of any ~bjections, he would assume

that the provisional agenda (A/AC.105/C.2/L.31) was adopted.

It was so decided.
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' SUMMARY RECORD OF THE NINETY-FIRST MEETING
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Chairman: - . Mr. WYZNER. Poland




A/AC,105/C.2/SR.91 -8 -

DRAFT AGREEMENT ON LIABILITY FOR DAMAGE CAUSED BY OBJECTS LAUNCHED INTQO OUTER SPACE
(agenda item 2) (4/AC.105/37, 4/4C.105/C.2/W.2/Rev..) (continued)

The CHAIRMAN invited the members of the Sub-Committee to give their views on

the draft agreement under consideration, and mofe'particularly on proposals set out in
the comparative taﬁle annexed to the Sub-Committee's report on the work of its sixth
session (A/AC.}OS/37, Annex II, p.27; see also 4/AC.105/C.2/W.2/Rev.4).

Mr. EORSI (Hungary) said that while the Sub-Committee had already achieved
gratifying results with regard to both the principles governing the activities of States
in the exploration and use of outer éﬁabe, and to the rescue of astronauté;'the return
of astronauts and the return of ijects"launched into outer space, there was still a gap
in spacé law in the matter of liability. | '

An agreement on liability for damage cnused by objécts launched into outer space
had to protect the legitimate interests of victims, while also taking account of the
fact that the activities of potential causers of damage were intended to serve mankind
and that, in the overwhelming majority of cases, damage would not be caused intentionally
or even through negligence. Thus it was not a question of punishing the guilty, but of
providing for the protection of potential victims by the potential causers of damage,
who would in a sense become the insurers of those victims. Hence, from the purely
legal standpoint, an agreement on liability in that field came both within the scope
of public international law by reason of its framework and machines, and within that
of civil law by reason of its content - two areas in which ways of reasoning did not
always coincide.

Furthermore, any agreement on liability must be as complete as possible; in other
words, it must cover damage caused in outer space and not only damage caused on the
ground or in the atmosphere. On the other hand, it must not extend activities beyond
the sphere of outer space in the strict'sense and its provisions would in no case apply
to damage éaused, for example, through the use of nuclear energy. If the proposed
agreement on liability was to contribute to the maintenance of law and order in the
spirit of the Declaration of Legal Principles Governing the Activities of States in the
Exploration and Use of Outer Space (1963 Declaration) and of the principles approved
by the General Assembly at its twenty-second session, it must exclude all possibility of
exoneration in the event of damage caused byvan unlawful activity.  Finally, if the
democratic nature of the international community was to be respected, accession to the

Agreement must be open to all States without discrimination and there must also be

appropriate machinery for the peaceful settlement of disputes.
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It would be recalled that, at the Sub~Committee's sixth sessilon, the Hungarian
delegafion had agreed in a spirit of compromise that, in the interests of potehtial
victims, damages should not be confined to a fixed amount. In that saﬂé spirit, it was-
"now prepared to go further and to admit the principle of the absolute liability of the
States responsible for damage, and accordingly to eliminate from the draft Convention
it had submitted any reference to damage resulting from natural.disaster.

Mr. DELEAU (France) outlined the principles which would guide the French
‘delegation in its study of the drafts submitted to the Sub-Committee. ' —y

On the question of the basis for liability in matters relating to.oufér space, thew
French delegation, like the great majority of members of the Sub-Committée, had found
it necessary to modify the position it had adopted at the sixth session in favour of the
principle of responsibility based on risk; that principle had made it possible to place
the instrument being prepared on a foundation which was clear and straightforward, but
which sometimes seemed to conflict with equity. Liability had to be regarded as having
‘been incurred without fault whenever an inequality in the form of unequal possibilities
of causing or sustaining demage was estsblished betwesen the responcent State and the
victim. In other words, whenever damage was caused as a result of the launching of
a space vehicle in the territory of third States which had neither participated in nor
had any influence on the space activities of the launching State or States, the system
of liability without fault had to be adopted, under which only the party which derived
advantage from the space vehicle was required to make good the damage.

That decision originated in the idea that it was necessary for the international
community to protect victims of damage caused by a space vehicle because it was
considered equitable to favour the victim over the party causing the damage, even if the
latter was not at fault, or to give the general interest, that of the third parties
which had sufferéd damage, precedence over the particular interest, that of the State
" which caused the damage. Equity demanded compensation for any damage; justice, however
required that the State whose role had been purely passive should be favoured over the
State whose role had been active, particularly as the latter derived benefi#_from its
activities. The principle of liability based on risk must thereforé_be applied in all
cases where damage was sustained by States, or by persons in their territory, that had

played no part in the space activities which caused the damage.
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But in the cace of victims which were third parties, the arguments used in support
of liability based on risk carried much less weight, where the damage had been inflicted
by the space activities of one State upon another State which was itself engaged in \
such activities. In those circumstances, why should the one State be favoured over
the other or why should the State which had suffered the damage be sccorded privileged
treatment, since, in undertaking spacc activities itself, that State had accepted the
risks involved? The interests of the international commmnity ther: sforé no longer
necessarily lay in protecting the victim, but rather in not penszliszing States engaged
in a field, the conquest of which was a source of benefit and pride to menkind,
provided there was no evidence that they had committed'any fault.

In short, the French delegation therefore considered that, whore the selection of

" the basis for liability was concerned, 2 distinction should be drawn. according to

vhether the victims were or were not engaged in space act1v1tlos themselves at the tinme
of the accident. In other words, where damage occurred on the earth's surface and in
the. atmosphere, liability would be based upon risk. Where, however the damage occurred
in outer space or was causcd by a spacecraft to another spacecraft and its users,
liability should be based on fault. ’

Attention should be drawn to the coasequences of adopting a mixcd system under
which the criteria of rislk mnd fzult would be applied according to the circumstances,

and of selecting the criterinon of risk in the cuses which still affected the greast

Cmejority of States. First and foremost, the establishment of a distinction between

damnge occuring on the earth's surface or in the atmosphere on the one hand, and in

outer space, on the other, necessarily entailed a definition of outbr space within the

- meaning of the instrument under consideration. In the absence of adecuate scientific

and technlcal criteria, the French delegation considered that outer space could be
defined arbitrarily by adoptlng a quterlon of altitude. An altitude of €0 km above
sea—level might reasonably be adopted, zs, in the ospinion of meteorologiéts, physical
phenomena occurrlng above that altitude were not liable to influence conditions. on the
ground. _

The application of ths theorybof risk with respect to third parties ralsed certain
(dlffLOUltleS, namely, the non-exoneration of the respondent State mnd the non-limitation
of the lndcnnlty paid in cowpensatlon for dquge. Under the theory of objective

lizbility, any person causing dsmage was liable without there being any- need for an

examination of its conduct.  Logically, therefore, no grounds for exemption could be
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taken into account where a respondent State found itself in a situation in which its
objective liability was involved. It was, however, difficult to agree that, where the
victim had provoked the damage by its conduct, it should recéive full compensation.
That was why the French delegation was prepared to concede that, where damage resulted
from an aét, a deliberate 5mission or grave negligence on the part of the applicant
State, the respondent State might be wholly or partially relieved of ligbility. But
for the very reason that that was a case where the liability would be azssumed to lie
initially with the respondent State, thé onus of proof that the damage resulted from th
attitude adopted by the applicant State would rest solely with the former State.

another logical consequence of the concept of risk as applied to damage suffered
by third parties was the need for unlimited coverage for damage caused by space

activities. Exemption from liability because of force majeure, or aggravation of or

non-exoneration from liabiiity because of gross negligence (faute lourde) could be
comtemplated only in the context of a system based on fault. Limitation of the amount
of compensation could therefore be considered solely for practical or political reasons
such as those which had been put forward by some delegations during the previous
discussion. Fﬁr its part, the French delegation would find it very difficult to accep
such a limitation because, in view of progress in space technology, it thought it
impossible to set the celling in such a way as to avoid thé errors. committed in the pas-
in connexion with both air and mafitime low by fixing anounts which were nmuch too low.
If the need to fix & very high ceiling was recognized, the main srgunent égainst the
principle of non-limitation, namely, that poorer States would hesitate to take part in
such undertokings, lost much of its validity.

The French delegation consequently believed that liability should be based on risk
in the case of damage caused to third parties on earth and in the atmosphere, and on
fault in the case of damage occurring between States engaged in space activities in
space, whether outer space or air space.

Other essential elements of the instrument under conéideration-were the definition
of the responsible party, the question of the settlement of disputes and that of the
law to be applied for the purpose of assessing damage. %QWith regard to the determinatic
of the responsible parties, it appeared that although the definition of the entities
which could be considered internationally liable posed few probléms, the matter became

more complicated when it was a question of apportioning the liability among those
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entities.’ In accordance with international rules and practice, the 1967 Treaty clearly

distinguishéd between two catégofies'of entities which could and should be considered ‘
interhationally liable: States and international organizations. = The same principle
was to be found in article 6 of the 1967 Agreemenf. - Unquestionably, therefore, in the
agreerient on lisbility, ihternational organizations could and should be considered as
such, and distinguished from member States. Fof,that feason, an’ international
organization which had carried out a launching should be the first party to be
rrocecded against by an gpplicant wishing to obtain compensation for damage resulting
frory the launching. In the event of default by the organization, the applicants
could also proceed against each of the member Statés, but only in proportion to their .
contribution, except where the scale of apportionment of contributions had not been
published. = Thus, in the opinion of the French-délegation, an organization’s liability
under the instrument being.drafted could only be admitted in so far as all the meﬁber
Statés; and not. merely. the majority of those States, were parties to the 1967 Agrecment
~and to the afore-mentioned Treaty or had at least declared their acceptance of the
undertakings provided for in the 1967 Agreement with respect to the activities of the
organization.  Such a formula would ensure that Statéé members of an organizétion
could not be called upon to pay indemnities arising out of the implementation of an
agreement to which they were not parties or whose consequenées they had not accepted in
any form whatsoever.
- The definition of the liable entities did not present any major difficultiés, but
it still had to be decided, in the event of ssveral States or organizations having
taken part in the launching of 2 spacecraft, which of them should be considered initially
lisble in the eyes of the applicant State.. Under article VII of the:1967 Treafy‘the
State which launched an cbject, the State which procured a launching and the State from |
whose territory or facility an object was launched were considered liable, The French
dslegation, however, still believed that that list was not satisfactory ih that it did
not settle the fundamental question of whether, under the future zgreement, the State
or organigzation which launched &n object and the State or organization which made its
facilities Qr.territOry avallable for that purpose should be considersd squally liable,
. The French delegation considered that where several States or organizatiéns were involved
in a launching, the liability must lie with those of them thch ultimately benefited

from-the space vchicle and space activity concerned.  That applied'to the State which

launched or procured the launching, but not to the State which had simply authorized
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the utiligation of its territory or facilities. A solution under which the latter
State would be regarded as ha&ing obligations of the same kind as those borne by the
States which had launched or procured the launching would scarcely be equitable and
~would have the further consequence of impeding the development of international spacé
co-operation by dissuading the States which were geographically the most favourably
situated from meking their territory or facilities available.

éIn the. opinion of the French delegation, the best solution would, therefore, be to
place the liability vis-a-vis third parties firstly upon the States which had launched
or procured the launching. The State whose territory or facilities had been used
could be held liable only where it had not been in a position to indicate who had
undertaken the launching or where the State alleged to have done so refused to admit
the fact or to pay compensation on the ground that it was not a party to the agreement
Such a solution would have the advaﬁtage of clearly defining liabilities, without
precluding respondent States from deciding among themselves, by special agreement on
the apportionment of the burden which would be borne by one of them under the agréeﬁen
on llablllty-W

W1th regard to the assessment of damﬁgps, the French delegation thought that the
matter should be settled directly between the applicant and the respondent States.
The problem of the applicable law would thus arise only where direct igreement between
the parties concerned proved 1mp0581ble The French delegatinn considered that the
simplest solution and the one most in conformity with legal principles was for the
damﬂges to be assessed in accordance with the law of the place where the ddmages had
been caused. That was the sole objective criterion, since thes legal relationship
could not be localized in terms of its object, namely a claim for compensation, nor
could the personal law of the individuals concerned be invoked. It therefore seemed
necessary for that legal relationship, which could not be localized either in terms of
its subject or object, to be localized by reference to the legal fact out of which it
arose, namely, the damage; the latter offered only one point of iocalization, the
place where it had occurred. Thus, where compensation for damage could not be the
object of an smicable agreement between the applicant and the respondent, the dispute
should be settled by application, in fthe first instance, of the law of the place where
the damage occurred. Obviously, however, in the absence of adequate or appropriate
provisions under the local law, the tribunel responsible for settling tﬁe matter shoulc

be able to pass judgement ex aequo et bono.
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The need to institute effective procedure fér the compulsory settlement of disputes
stemmed from the facts set out egbove. The establishment of .an arbitration commission
established, in each case, in accordance with customary international practice, would
be the only procedure which would ensure psyment of the indemnities claimed by victims,
for whom it was the best safeguard. :

Miss GUTTERIDGE (United Kingdom) recalled that from 1961 onwsrds her

Government had consistently advocated the conclusion of a series of international

agreenents éstablishing a legal régime for outer space. Both in the Sub-Committce and
in other bodies, the United Kingdom representatives had affirmed‘that such a régime
should be instituted step by stép, each individual aspect being exzmined as the need
arnse.  The continuing development of space technology called for the adoption of a
préﬁmatic approach in the formulation of a legal régime for cuter space.

after the entry into force of the 1967 Treaty, the time had come for the Sub-

C@mmlttee to resume detalled discussion of a convention concerning liability for damage

caused by the launching of objects into outer space. The task of the Sub-Committee

was essentially to amplify articles VI and VII of the above-mentioned Treaty.
The difficulties should not be under-estimated, for there were still considerable
divergences between the three drafts slready submitted.  The United Kingdom delegation
was convinced that, if the Sub-Committee was willing to consider on their merits all
proposals already submitted or to be submitted during the present session, it could
nake considerable progress, In any case, one of the divergences hrd recently been
eliminzted, since the Hungarian representative had declared his willingness to remove
from his draft any reference to natural disasters.

Hor delegation was anvious to make a conbtructlve contribution to the discussion

anc was ready to formulate any suggestions or proposals which might help to overcome

.tho d;fflcultlps. For instance, it had in mind the questions of apportionment of

bllltj and of the crltcrla for determining the law applicable to the assessment of
uqure, on the subject of which it might put forward certain proposals. It also hoped

to be ble to q331st 1n formulating acceptable provisions concerning the rights and

'Oulxhﬁtlﬂns of 1ntbrnatloncl ﬁréanlzailons under the proposed convention., While her

ﬂvlegqtlon ﬂlﬂ not consider +hut the formula in article €& of the 1967 Agreement was

necessa 1ly entirely suitable for & convention concerning liability, it was encouraged

by the progress made in that respect since the last session of the Sub-Committee.
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The United Kingdem delegation thought that it should be possible to meke substantial
orozress in the coming three weeks. In that connexion, it agreéed with the United
States representative that the comparative table of the three drafts would be useful
as ‘= basis for discussion; the table would, of course, have to be kept up to date.

Mr. TOKUHISA (Japan) considered that, if the Sub—Committee was to fulfil the
mandate given to it by the General Assembly, it should, in the draft agreement, establis
s just and equitable balance between the rights and obligations of the countries. v
concerned, so that space activities might enjoy the support and agreement of all members
of the internatiocnal community of Staﬁes, whether they were Launching States or not.
Space activities and compensation for any damage caused by them - in other words, the
rights and obligations of the Launching State and of the State suffering the damage -
should be considered on an equal footing.

If the State suffering the damage was to receive compensation, it was essentisgl that
the State liable for the damage should be easily identified. It was therefore necessar
for some means of identification to be estéblished. For.instance, the system of
registration referred to in article VIII of the 1967 Treaty, could be appliéd on a
global scale, at any rate as a provisional measure. However, his delegation coﬁsidéred
that, in the final analysis, the problem of establishing the international system of
registration should be fully considered. '

The draft agreement provided for the State's liability for damage caused by space
activities, but the State sﬂould not be exempted from such liability even in the case

of force majeure or a natural disaster, nor should the contributory negligence of the

victim be recognized unless the Launching State proved that the damage had resulted,
wholly or partially, from gross negligence by the person suffering the damage, or from
an act or omission on the part of the latter person, with the intention of making
damage occur. - He considered that, if those derogations from the principle of
iabsolute liability" were accepted, the victims would be less well protected.

In examining thé problem of nuclear damage, full account should be taken not merely |
of the damage caused by the descent of a space vehicle carrying nuclear devices, but
also of the damage arising out of nuclear installétions as a result of the descent of
space vehicle. | In seeking to include the question of nuclear damage in the draft’ \J
agreement, it was important to avoid any conflict with the provisions of existing
international agreements, in respect not only of damage caused to the nuclear

installations themselves but of damage caused to third parties as its result.

LN
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Mr. RIHA (Czechoslovakia) said that all members of the Sub-Committee should
strive to find formulas which all participants could accept, notwithstanding the
divergences resulting from the differences between the various legal systems.

The Sub-Committee's work was being rendered easier by the 1967 Treaty which included
several fundamental provisions on the linbility of Ststes.” The three drafts before the
Sub-Committee should enable it to prepzre a fiﬁal text. There were, of course, some
questions which called for clarifiéation. The agreement should be based on the
following fundamental principles: the subject of liability was always the State;.
the right to clain compensation for damage was the exclusive attribute of the State;

when there were several subjects, the claim for compensation should be presented to all

of them; the liability should be absolute, and exemptions should be reasonably limited.
In the final clauses, the Sub-Committee should proceed from the fact that, in the last
two treaties it had elaborated, it had found the most democratic and most acceptable
provisions.

Mr. GOGEANU (Romania) said that his delegation had noted with satisfaction the
1967 Agreement, which was an important milestone in the elaboration of a body of
international space law. ”

The question of the rescue of astronauts and that of liability for damage caused by
objects launched 1nto outer space were closely linked. Launching entailed risks for
the launcher but also for third parties, to whom it could cause material -and moral
damage. His delegation considered that the liability should be based on the risk
undergone by the user of the space vessel. ,

The need for regulating the apportiomment of liability in outer space nav1gatlon,
especially with regard to damage caused by objects launched into outer space, was
self-evident. Consequently, in view of the liability of States and international
organizations launching space devices which caused damage to third parties, the problem
was similar to that which had been studied concerning the liability of the user of a |
space device, namely, the objective liability based on the risk undergone, a liability

- which was .absolute.

The amount to be paid in compensation was based on the extent of the liability,
which meant that the State should undertake to pay full compensation for the damage
caused by its activity. Although the system of subjective culpability had been

sanctioned in some conventions, in the case of space vessels it was impossible for

third parties suffering damage to prove the culpability of the person responsible.
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His delegation considered that, even if the concept of objective culpability were
rejected and liability were based on culpability alone, it would run counter to the
gtanding principles of law to enshrine the concept of partial liability in the case of
culpability; full compensation should be paid. for the damage.

echnlcal and sc1ent1flc research should be based on the safety of the dev1ces used,
s0 as to ‘aveid giving countenance to the theory that such research conferred 1mmun1ty in
8D uct of liability for the safety of persons and property.

Lastly, he thought that it would be advisable to draw up & definition of outer
 space. '
Mr, AMBROSINI (Italy) said that his country was against any limitation of

liability, provided that the limit was fixed at a very high level, as was the case in

international avietion. Moreover, in the event of a serious fault, the person
respensible should never be allowed to shelter behind the concept of limited liability.

His delegation also considered that the principle'of absolute liability for risk
should be recognized, but that it should be aspplied also in the case of damage caused to
third parties on the earth's surface, since there was never equality of situation between
the person responsible for the damage and the victims. '

When the damage was caused elsewhere than on the earth's surface, a distinetion
should be made between cases involving a space ship and a missile, and those involving
two space objects. Short of proof to the contrary, the fault must be presumed to lie
with the space object, in the first case, and with both sides in the second.

In that connexion, France appeared to be admitting the application of the principle
of risk even within the earth's atmosphere, Italy, however, would oppose any proposal
to that effect.,

in international convention conéerning liability for damage caused by the space
activities of States was primarily designed to regulate the international liability of
States, as was shown in the_l967_Treaty. The Sub-Committee was not concerned with
problems of ordinary law. Tt was admittedly difficult to demarcate>the boundary
between public and privdte  law in the field under discussion, but in view of the purposes
o2f the proposed instrument it was essential that it should remain within the domain of

public law.
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The liability stemming from space activities could be incurred on the earth's
surface, in the earth's atmosphere or in outer space; in ény case, that was the approach
in the texts before the Sub—Committeé. His delegation was aware, however, that a
proposal was to be submitted in which the proposed instrument would not be concerned'
with damage caused in outer space. The Sub—Commlttee could not entertain such a ..‘
concept: it was in duty bound to adhere to the provisions of the 1967 Treaty, which took
into consideration damage caused in outer space., His delegation was most anxious that
the problem should be regulated in the instrument under study. Even if the Sub-
Committee did not regulate that special case, it would not be able to preveﬁt ordinary
courts from giving rulings concerning damage in that domain. Failure to regulate the
problem would run counter to the said Treaty and the Sub-Cormittee's wnrk would have
been in veain, for the ordinary courts would certainly intervene. Italy had always
maintained, in discussions in United Nations bodies, that international law should be
applied to outer space.

With regard to objective liability, his delegation was pleased that even Hungary
had abandoned that principle in the case of natural disasters. In international air
navigation compensation was always paild for damage on the earth's surface, even in the

event of force majeure.

Moreover, the drafts before the Sub-Committee provided that any dispute which could

not be resolved on an amicable basis between the Respondent State and the Claimant State

- should be referred to a commission of arbitration. The Italian delegation considered

that, if the dispute was brought before a commission of arbitration, the injured party
should not be allowed to file a suit in the ordinary courts. Convefsely, if the injured
party had had recourse to an ordinary court, he would not be able to ask forbthe dispute
to be brought before z commission of arbitratiah.‘ If, however, the injured party had
recourse to an ordinary court, judicial or administrative, it was always possible to
obtain an amicable settlement through the diplomatic channel.

With regard to international organizations, Italy agreed that they should be

empowered to make a declaration to the United Nations to the effect that they accepted

the instrument in question. His country considered that, in the case of damage caused
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by the activities of an international organization, the latter was and should be directly

lisble in regard tc the injured parties. There did not seem to be any disagreement

It would be useful, however, to consider what would happen should the
The French

cn that point.
international organization fail tc pay the sum fixed for compensation.
representative had said that the States members of the organization should come into
the matter anﬁ that the total compensation should be divided among them in accordance
with the scale of contfibuticns. The Italian delegation, for 1ts part; considered
that 2ll the members of the international organizations concerned should be liable,
whether or not they were Parties to the proposed instrument and the 1967 Treaty. '
Af'ter éll, if en organigzation accepted =z convention; its members were bound to pey
compensation for any damage resulting from its activities, even if they themselves had
not acceded to the Treaty in question. ’

The meeting rose at 12.25‘p.m.
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At the present stage, his delegation wished.to draw thefattentioﬁ of the Sub-
Commlttee to certaln questlons which it regarded as vitally important. In the first
place, it con51dered that an sgreement on 11ab111ty should extend to damage caused
by nuclear—propelled vehicles, a p01nt on which it agreed with the view expressed by
the Japanese representative. It also regarded any limitation of liability as
contrary to the principle of total compensation for damage caused by spa ceiobjeCts;

With regard to joint llablllty, has delegctlon shared the view of the French’

representative that it was essential to establish degrees of lisbility, since ‘Some*

VStates carried out launchings without any foreign co—operatlon, while others merely

lent their terrltory for lﬁunchlng 1t would therefore be unfair to impose the'
entire liability on a State which confined itself to lending its territory or
facilities for the launching of a space object, even though it might be able to
seek relmbursement from the State which had actually carried out-the launching.
- His delegatlon was glad that Hungary was prepared to withdrew from its proposal

the prov131on relatlng to exemption from liability in case of natural disaster.
That provision would conflict with the principle of obJectlve liablllty, which was
the very pasis of the agreement envisaged. e ,

Mr. PIRADOV (Union of Soviet Socialist Republlcs) said that he proposed

to meke some general cormments on the draft agreement on liability. The Legal Sub-

Conmlttee was resuming its work at a time when substantial progress had been recorded
in the sphere of space 1aw with the conclusion of the 1967 Treaty and the 1967
Agreement. If space law was to continue to develop, it was essential to establish
co-operation between all States, without any dlscrlmlnatlon, regardless of their
social structure or the degree of economic and scientific development they had
achieved. Harnonlous collaboratlon between all States was indispensable if the
development of space law was not to lag behind the conquest of space from the

purely technlcql or scientific point of view. ' '

The Legal Sub- Cormittee had been invited by the Genersl Assembly to prepare a
draft agreement on liability for damage caused by the launching of objects into outer
space, on the basis of the principles governing the activities of States in the |
exploration ‘and use of outer space.‘ In érder to do so, it would have to ‘overcomne

the difficulties which arose fron differences between the runicipal law of ‘various

countries on the subject of compensutlon for damage.
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After a detailed examination of the drafts submitted to the Sub-Committee; the
Soviet delegation had come to the conclusion that the most satisfactory draft was the
Hungarian, in that it was fully consistent w1th the universally recognized pr1n01ples
of international law and with article VII of the 1967 Treaty. ' The draft provided an
equitable solution to the problem of the basis of 11ab111ty, a notion regarded as
separate froﬁ that of fault., 'In mnost cases the injured party was not in a position
to prov1de proof of & fault on the part of the State liable for the damage. The
Hungarian draft hdd the further ddvantage‘ofcoverlng damage ceused in outer space
without touching on the questlon of liability for damage caused by objects containing
nuclear substances The delecatlon of the USSR therefore proposed that the Hungarien
draft should serve as a basis for the Legal Sub-Committee's dlscus31ons in connexion
with the preparatlon of the proposed instrument.

Lastly, his delegatlon p01nted out that the United Natlons Conference on the
Exploratlon and Peaceful Uses of Outer Space which was to take place in the surmer of
1968 would not fall to meke a substantlal contrlbutlon to 1nternatlonal co-operation
in that field. ‘ '

Mr, BEESLEY:(Caneda) said that an internationel agreement based on consensus
and reconciling the conflicting issues of the various national legal systems and of
international 1aw could only be achieved if the parties sought what was possible rather
than perfectlon If the instrument in course of preparstion was to be effective, it
should be as clear, precise, realistic and complete as possible; the Sub-Committee
should.work not only for the present, but also for future possibilities.
| With regard to the text itself, his delegation would recormend the use of the
term "space object" rather thant"space device" or "space vehicle" because the word
."obgect" was nore general and also covered risks arising fron falling fragments.

The prov131onAl agreement on the definition of the word "damage", on which
Canada had made a nroposal the previous year, seemed to require sllght adjustment.

It failed to refer to loss of property as dlstlnct from loss of life.

Some States contlnued to oppose the idea of an international qystem of
'reglstratlon of space dev1ces, which could be organized, for example, under the
auspices of the International Civil Aviation Organization (IC40). It would have
great'ad#antages wheniit cane to establishing liubility. The Canadien delegation-

" ‘shared the opinion expressed by the Japanese representative that the establishment

of a registration system should be given serious consideration in the future. - In-
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the meantime, the draft convention, draw1ng upon article VIII of the 1967 Treaty,
should at least include the State of Registry in defining the Launehlng State. The
act of registration would constitute public recognition by a State of its liability
for any damage caused by the object launched and would be prina facie proof of the
identity of the State or internationzl organization which was to profit from the
launching. lCanada would therefore continue to support the adoption of the widest
possible criteria in defining the Launching Authority with as few restrictions to
liability as possible. It hoped that international organizations could be included
in the definition of Launching Authority or that their rights and obligations would
be defined more clearly in a separate paragraph, perhaps similar to article 6 of the
1967 Agreement.

With regard to the field of application of the convention, Canada favoured a
provision permitting the State on whose territory the damage had occurred to espouse
the claims of all its permanent residents except those who were nationals of the
Launching Authority.

For the cogent reasons advanced by the French representative, his delegation
thought that lisbility for deamage on the earth's surface and in air space, as between
space and non space objects, should be made absolute.

Article VII of the 1967 Treaty was‘general and abstract, but on one point it was
perfectly clear, nemely that States were internationally liable for the damage they
caused not only on the earth and in qir.space, but in outer space as well, His
delegatlon therefore shared the opinion expressed by the Hungarlqn, French and Italian
representatlves that provision should be made in the convention for liability for
demage caused anywhere in outer space, and that such liability should be based on
fault rather than on risk. If international law was. accepted as being zpplicable
in outer space, as the Italian delegation had advocated, it was the Sub-Cormittee!s
duty to include liability for demage caused in outer space in the convention.

Canada was pleased to learn that Hungary was no longer 1n51st1né on natural

disaster or force msjeure being a defence to liability.

His delegation had expressed the opinion that, in the interests of obtaining a
consensus, there should be some limitation on liability, the essential problem being
to determine .an appropriate ceiling. The Canadian delegation considered that the
convention should provide for nuclear damage and it therefore advocated as high a

celling as possible.
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By, and large, his delegation was satisfied with the agreement reached on the

presentation of claims for compensation, but it thought the instrument should provide

-+

for the erbitration of disputes in a satisfactory manner. So far the Sub-Committee
had-been unable to ugree on whether the national law of the person injured, of the

T s ,1\
Caate vine

sre the damage occurred or of the Launching Authority or perhaps some

combineticn of those systems, based on principles of international law, justice and

equity, cshould be applied. His delegation would therefore support any proposal which

vould sclve the prohlem equitebly.
His delegation thought that the question whether the convention should bz cpen
to signature by =2ll States should be deferred until the Sub-Committee had a clearer

Ao

idea of the substantive provisions which the instrument would contain.

Mr. BEREZOWSKI (Poland) recalled that in 1967 his delegation had postulated
two principles: the mutual liability of States, - with each Government undertaking
to present claims for compensaticn for its 1n3ured natiocnels, and liability fronm
the international civil point of view. The Hungarian proposal combined those two
notions and should be supported by delegations.

The liability which was the subject of the future convention was azn objective
lia Jllltj It might be asked whether it was appropriate to restrict it in any way.
The Itzlian delegation had found znalogies between the air law znd space law, but
he problens involved were different: the sovereignty of air space was a recognized
principls, but it was not yet OOSSlbl“ to talk of sovereignty of outer space -and
anslogy between air law and cosmic law seened impossible. The Sub-Cormittee should
wasther there should be any limit on compunsatlon for demege, even if the notion
hased on the hypothesis of risk.

Mr. oMBROSINT (Italy) thought there had been a nisunderstanding, for he
2 long been convinced that the provisions of the air law were not applicable to.

cosmie lay..

;VRPJBEQ (Belgiun) recallsd that at the beginning of the -Sub-‘-Committeer

work his delegation had subnitted & draft convention. It was open to any suggestlous
fer smendment or compromise, or even for deletions of parts of the text, provided those

suggestions commanded general agreecnent and Aid not jecpardize the basic principles

O

underlyin thv draft. Those prihciples were that exemption from liability should be




- 33 - - A/AC.105/C.2/SR.92

limitative and very clearly circumscribed; that the compensation payable should be

i determined on the basis not only of the rules of international law but also of a well

| defined and categorical law, preferably that of the State in whose territory the
bdamage was éaused; that the victim should be assisted in presenting his claim by a
clear statement of which State or international organization he could approach;
that there should be no limit on financial liability, unless it was a very high one:
and that arbitration machinery should be established for the settlement of dispﬁtes.
ORGANIZATION OF WORK
After an exchange of views in which Mr. AMBROSINI (Italy), Mr. RAO (India),

Mr. O!'DONOVAN (Australia) and Miss GUTTERIDGE (United Kingdom) took part, the CHAIRMAN
proposed that at the following meeting the Sub-Committee should teke up the question

of the field of application of the convention, should then sdopt the order shown in
the comparative table and should finally take up the questicn of definitions. '

Tt was so decided.

The meeting rose at 1 p.m.
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DRAFT AGREEMENT ON LIABILITY FOR DAMAGE CAUSED BY OBJECTS LAUNCHED INTO OUTER SPACE

(agenda item 2) (4/4C.105/37, 4/4C.105/C.2/L. 32, A/AC. 1o5/c 2/V.2/Rev./ and Add.1
and 2) (contlnucd)

Mr. HERNDL (Austria) said that he wished to mention a few points to which his
delegation attached the utmost importance. First of all, he would like to have a
clear and precise decision on the question of the law to be applied. It would be
possible to opt either for national law or for the rules of international law, or it
could be stipulated that there must be prior agreement between the parties. The
formula adopted, however, should not be such as to encourage pressure in support of
the adoption of a national law unllaterally favourable to the respondent.

Secondly, it seemed that the question of the field of application of the convention
should be approached and séttled from a practical standpoint.. The scdpe of the
agreement could perhaps be limited to damage sustained outside outer space and it
should cover compenSatlon for damage of all kinds caqud by space activities on earth
and in the atmosphere, 1nclud1ng damage of nuclear orlgln If the Sub-Committee
wished to include damage sustained in outer space, it would have to adopt the principle-
of 1liability based on the concept of fault, exclusively.

(;The Austrian delegation supported the principle of absolute liability for damoge
- occurring on carth and in the atmosphere, which seemed moreover to have been accepted
already. It was necessary to protect Statco or entities that did not carry out space
activities or obtain direct benefit from those activities.

Several criteria were possible for the identification of the Launching State, but
the adoption of a registration systemn was in his opinion the soundest method.

With regard to the settlement of disputes, his delegation thought that compulsory
arbitration would be the most effective procadure

His delegatlon had made no choice among the drafts submitted to the Sub- ~Committee,
each of which had its merits. He hoped that 2 study of the drafts would make it
possible to draw up an instrument that could gain the support of the international
comnunity and afford protection to Stateé, and through them to human beings, from the
risks inherent in space activities, which were cbnstantly'increasing.

Mr. AZIMI (Iran) said that the exploration and utilization of outerlspace
was of interest not only to the great powers that had the means of carrying out
activities there, but also to the other countries, large or small,-developed or
developing, for all could suffer the consequences of damage resulting from outer space

activities.  Since the question affected the whole of mankind, every effort should be:
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‘made to reach agreement on it within the allotted time.  Any country which launched
an object into outer space had absolute liability for any damage that might be caused
by the launching or thé return to earth of that object and should give adequate
compensation to the Presenting State. The basic concept should be that of risk.
The general interest should have priority over private interests, and that of the
victims over that of the author of the damage.

His delegation attached particular importance to the definition of terms such as
"launching", "space object", "damage" etc., not forgetting that of "outer space".

Finally, it wished to congratulate the delegations of Belgium, the United States,
Hungary and India on having submitted drafts that formed an excellent basis for the
Committee's work. |

Mr. PERSSON (Sweden) said that Sweden had no rigid views about the several

articles of the agreement and was ready to accept adjustments for the common good, but
it was anxious that the instrument should include provisions covering certain matters.

For example, since international organizations were already carrying out
activities in outer space, it seemed essential that they should be covered in an
agreement on liability for damege caused by objects launched into outer space and that
both their rights and their obligations should be set out in it.  They should also
have a primary liability, and proVisiop should be made for the apportiomment of the
subsidiary‘liability among their members. |

The Swedish delegation considered that for the purposes of identification there
was mﬁch to be said in favour of international or national registration of objects
" launched into space; an arrangement of that kind appeared moreover to be anticipated
in the first sentence of article VIII of the 1967 Treaty.

" In that connexion, he wished to point out that neither the Treaty nor the 1967 -
Agreement gave any definition of space craft or space devices. They referred only to
"objects launched into outer space", "space craft" and “space'objects";' it might not
therefore be absolutely necessary to try to define those terms in the agreement on
liability. | '

Nor did the Swedish delegatlon consider that the time was ripe for drawing a line
between outer and imner space or trying to define outer space.

As far as damage was concerned, his delegation held that the text should cover at
least all direct damage, including damage caused by nuclear devices, and that
liability for the damage should be absolute. '
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Lastly, with regard to compensation for damage, the relevant principles of inter-
national law should be applied in the first place, but they should be supplemented by
the law of the country wbere the damagé had occurred. On the other hand, the |
distribution of the compensation claimed and obtained was a domestic matter for the

| Presenting State and as such should not be covered in an international agreement.

: The CHATRMAN declared the general debate closed and invited the Sub-Committee

© to begin its draftlng work, starting with the provisions referring to the fleld of
application of the draft sgreement, on whlchbsubgect the Sub-Committee had before 1t a
proposal submitted by Ttaly (4/AC.105/37, amnex II, p.25).
There were two aspects to the question: firstly, the spheres - surface of the
earth, air or outer space - to which the agreement would be applicable; seeondly, the
natural or Jurldlcal persons to be covered by the instrument. - At the sixﬁhbsession,
the Sub--Committee had reached the conclusion that the Launching State should be liable
for all the damage caused on the earth or in the air, but agreement had not been
reached on the desirability of extending the liability to damage occurring in outer
space. The latter p01nt was dealt with in different ways in the four drafts
submitted; it would be necessary to find a way of reconciling them. With regard to
the persons to whom the convention should be applicable, a measure of agreement had
been reached in the case of persons who were not nationals of the Launchlng State, but
it had'not been pessible to reach agreement on the question of damage suffered by
permanent residents of the Presenting State. |
Mr. EORSI (FHungary) thought that the question of liability for damage
occurring in outer -space was badly put: it was essentially a matter of damage caused
by a space object to another space object, for instance the pos51b111ty of a colllslon,
which could just as well take place in the atmosphere as in outer space. By that
approach it became superfluous"to attempt to fix the height of a line ofvdemarcatidn
between the atposphere and outer .space. v v
The danage to be covered was of two kinds: damage attributable to euter space

activities and nuclear damage. If a spacecraft w1th a nuclear engine were

accidentally to fall on the earth's surface, some of the damage would be other than
nuclear. and in that case the future instrument would be applicable; there would also
be nuclear damage, which could have occurred apart from any space activity. In other

words, space activity had created the conditicns for the damage occasioned,_but the

cause of the damage had.been the use of a nuclear engine.  Nuclear damage came under
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a particular field of liability, whatever the conditions in which it occurred; it did
not come under space law, even if it was occasioned by outer épace activity, just as
nuclear damage caused by an atomic ship came under rules for the liability for damage
of nuclear origin, and not under normal maritime law. The distinction between space
damage and nuclear damage was far. from being merely academic: it might make it
necessary to include in the future instrument a special chapter on atornic damage which
would take up nearly half the instrument. \

Some of the problems which could arise in that respect were the limitation of
liability, which was absolute for non-nuclear damage and limited for nuclear damage;
the question of insurance against such risks or the creation of a fund; cases of
joint responsibility when two States co-operated in the launching of a space object,
one supplying the device and the other the engine. Also to be borne in mind was the
1963 Vienna Convention on Civil Liability for Nuclear Damage, in which article Iv,
paragraph 3(b) provided a good defence. for the owner of a nuclear plant, exonerating
him from liability in the case of nuclear damage which was the direct result of a
natural disaster of an exceptional kind. Another question was whether the period
allowed for the presentation of claims for compensation was not too short.

git was not by chance that all national legislations dealt with the question of
liability in relation to nuclear damage as a special problem and did not divide it up
according to the circumstances in which the damage had been caused. In so dividing
it, the Sub-Committee would run the risk of creating a dangerous precedent. The ‘
qﬁestion was so complex that the Sub-Committee would have to devote a considerable
amount of time to draftlng the pertinent section and might end by compromlslng the
entire 1nstrument

My, AMBROOINI (Italy) said that Italy's position w1bh regard to the field -

of application-of the instrument under consideration was -quite firm; the instrument

should be applicable to damage in outer space. Besides, if a collision were to occur
between space objects in outer space and those objects fell to the earth and caused
damage there, the problem of the damage caused on the earth's surface or in the
earth's atmosphere would again arise. That was why Italy wanted the very precise
provisions of article VIII of the 1967 Treaty to be applied. It would be a mistake
to think that the work of the Sub-Committee could advancé if that problem was left on

one side,

In the opinion of the Italian delegation, the text being drafted should stipulate
that the convention on ligbility should be applicable to all damage caused by space
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objects, whether on the earth, in the earth's atmosphere or in outer space, and should
‘include damage on celestial bodies other than the earth. An exception should be made
solely in the case of damage that might occur on the territory of the Launching State
and that exception would méinly cover damage due to accidents occurring immediately
after the launching. In that case, it was of course the national law of the
launching country that should be applied. That éxception was objective in the

sense that it disregarded the natiorality of the individuals concerned, unlike the
exception to be provided for in the case of damage to nationals of the Launching State,
which could be prejudicial to those nationals if thsy suffered damage when abroad.

That was why the Italian delegation had requested that the Sub-Committee should
begin by considering the preaﬁblej which would have simplified the preparation of a
rule of uniform application, as was appropriate in international law.

As far as the question of nuclear damage was concecrned, the text as at present
drafted covered all danmage caused by space activitiés, If that formula was retained,
nuclear damage would of course be covered by it. He fully undérstood the
distinctions made by the representative of Hungary between the different types of
possible nuclear damage, but in practice it would not be possible to establish those

 distinctions elearly for nuclear damage resulting from space activities. There was
not yeb enough experience of nuclear damage; - if, however, the draft wasiretained’in
its present form, that experience would certeinly have to be drawn on. On the other
hand, severzl Conventions on damage caused by nuclear cnergy were already in existence
and in dealing with possible damage it would be necessary to refer first and foremost
to the Convention relating to the activity that had given rise to the damage.

In any case, whether the Sub-Committee decided to include or to- exclude nuclear
danage, it wouid have to follow specific rules. If it considered that nuclear
daﬁage was a special kind of damage needing special provisions, it should act
accordingly. ‘ |

l;In short, Italy wanted the convention under consideration to cover all damage
caused by space activities of any kind, including damage occurring in outer space,
with the single cxception of damage caused on the territory of the Launching State.
The excepbion as formulated in the Italian proposal relating to the field of
application of the convention repeated the accessory provisions of the United States

draft and was applicable to damage caused to persons playing a particular role in the

launching, transit and descent of a space object. Damage of that kind should be
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excluded from the. convention, for it was covered by labour legislation and legislatior
for the protection of workers, 1nclud1ng intellectual workers¢

number of gaps. In the opinion of the Italian delegation, the most complete draft
was that submitted by the United States. The consolidated draft submitted by the
representative of India (A/AC.105/C.2/L.32) was extrcmely interesting and he would
comment on it later, if necessary.

Mr, RIHA (Czechoslovakia) said that he would prefer the field of application
of the Convention to be extended to outer space. To that end, ‘the Sub-Committee
night retain the text of article II of the Indian proposal, with the words "except
outer space" deleted. 4

With regard to the Italian proposal, the Czechoslovak delegation did not see why
the convention should include damage caused at the place of launching at the time of .
launching. Such damage should be covered by the national law of the country
concerned, not by an international convention. :

With regard to damage caused to persons taking part in the launching, agreement
had been reached the prev1ous year that the instrument would not be applicable to
nationals of the launching country or to foreigners invited to attend the launching.
In that case, too, the national law of the country concerned would be applicable. A

That being so, the Czechoslovak delegation'did not see the point of the Italian
proposal.,

Mr, /MBROSINI (Italy) said that he was‘in fact in agreement with the
representative of Czechoslovekia: to say that the convention was not appllceble in
the case of damage caused on the territory of the Launching State was-equivalent to
saying that the settlcment of such damage Was a matter for the natlonal law of the
State concerned. ' '

Mr. DELEAU (France) thought it logical that the conventlon should apply to
all env1ronments; whether the earth's surface, space or. outer space, for it
represented an extension of the relevant provisions of the 1967 Treaty, which covered
all those environments.

It was hatural»that danage sustained by persons in the territory of .the Launching
State should be excluded fron the convention, for in such cases compensation would:
be a matter for municipal, and not international, law. '

The convention should cover all damage resulting fron space activities: not only

damage following launching and attempted launching, but also damage that might result




2/AC.105/C.2/SR.93 -2 -

from the launching of an object into space, an attempted launching, the subsequent
progress of the dov1cc, activities undertaken by the device in transit and, lastly,
descent, In fact, the convention should cover all damages of whatever nature,
including nucluar damage. Indeed, it would be difficult to exclude the latter without
also excluding damage resulting from other unspecified means of propulsion in space.

If new devices just as dangerous as nuclear energy were to be discovered, what

attitude should be adopted towards them?

Moreover, it was important that any risk of unfairness to victims should be
avoided. In the case of a two-stage rocket, for instance - one stage with a non-
miclear propulsion system, the other with a nuclear one - if the two stages fell
separately and each caused an accident, there was no reason why different treatment
should be meted out to the victims of the two accidénts caused by one and the same
launching. The field of application.of the convontion-should therefore be as wide
as possible and no category of danage should be excluded.’

Mr. AZIMI (Iran) ugroed that the field of appllcatlon of the convcntlon
should cover all environments and all danage, nuclear or non-nuclear. He therefore
accepted the principle of the Indian proposal, which was concisely drafted and
generally covered the quustlon satisfactorily. He agreed with the representative of
- Czechoslovakia, however, that the words "except outer space" should be deleted fron
article II, paragraph 1 of the draft.

Fdreign nationals prpsent at the launching of a space object should not be
covered by the convention on liability, for they came under the mun1c1pal law of the
country concerned in the same way as the nationals of thc Launchlng State,

Mr., VRANKEN (Belglum) said that his dclugatlon had no particular preferencc
for any of the texts before Lhu Sub-Committee, including the Indian draft. It
hoped, however, that the convention could cover all environments, including outer
space. _ ‘ . .
~ As far as nuclear damége was concerned, the Hungarian representatiVe had put

forward a convincing argument, but it should not be forgotten that the 1963
Convention did not cover nuclear dqﬁagm resulting from space activities.  His
delegaulon was therefore in fqvour of including nuclear damagc in the ficld of
'appllcatlon of the convention on liability, to avoid the risk that victims of the
samé'accideﬁt might'obﬁe under different‘jurisdictions, one of which, morecover, had
’yet to be established. - |
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Mr. HERNDL (Austria) recalled that he had suggested that the field of
application of the convention should be restricted to damage caused on the earth and
in the atmosphere, in order to simplify the preparation of the convention, and in
particular the drafting of article II., That would have avoided the division of
liebilities into liability based on the principle of risk, i.e. damage caused on the
earth aﬁd in space, and liability based on fault, i.c. damage caused in outer space.
His delegation, however, had no rigid views on the subjeect. Cagses of damage in outer
space would be rare and would in fact be limited to damage resulting from the collisior
of space devices. . . Such cases were also excluded in article 1 of the Belgian draft
(A/AC.205/0. 2/W.2/Rev.4).

In order to make his delegation's position quite clear, he stated that it
supported the ideas underlying article II proposed by India.

Regarding nuclear damage, his delegation fully agreed with the Belgian
representative. The Hungarian representative had presented a full and convincing
case, but if nuclear damage was excluded from the field of application of the
convention there was a risk that there would be no rule at all. If nuclear damage
was caused, 1t would probably be extremely serious and a form of international
settlement would have to be found. It would be simplest to include nuclear damage
resulting from space activities within the field of application of the convention.
Such cases should be covered by the convention, in the interest of States that were
exposed to risks and dangers‘resulting from space activities in which they took no
part and from which they did not bensfit.

Mr, RAO (India) explained that it was not so much the possible inclusion of
outer space in the field of application of the convention that worried him, as the
means of assessing the damage caused in that environment. If, however, the majority
of the members of the Sub-Cormittee were in favour of extending the. ficld of
appllcatlon to all environments, including outer space, his delegation would be
prepared to delete the words "except outer space" from article IJ, (paragraph 1 of
its draft. '

Mr, LAMPREIA (Brazil) agreed with the argunents put forward by the Belgian

representative, who had pointed out that nuclear damage caused by space devices had
been explicitly excluded from the scope of the 1963 Convention on Civil Liagbility for
Nuelear Damage. If, therefore, the Sub-Committee decided to exclude that category

of damage from the provisions of the . convention under study, it would not be covered
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by any rule of international law., The field of application of the-proposed
instrunent should therefore be extended, explicitly or implicitly, to nuclear danage.’
Mr, REIS (United States of America) acknowledged that, in a perfect world,
the Legal Sub-Committee!s task would be to work out a convention applicable in all
enviromments, in accordance with article>VII of the 1967 Tfeaty. In the prescnt
imperfect world, however, his delegation still held that to extend the field of
application of the convention to outer space was likely to give rise'to innumerable
- difficulties; moreover, the possibility of a collision between space objects was a
very remote complex matter and not of direct concern to the great majority of _
inhabitants of the earth, whose protection was that Convention's major aim.  Unlike
the United States delegation, the najority of the nembers of the Sub-Committee seened
to tuoke for granted, in the case of accidents in outer space, the principle of
ligbility based on fault. It might be asked if fault were the ﬁost appropriate basis
for liability if scientists exploring the surface of the moon were disturbed or killed
by the crash of a spacc object of another launching State - a possibility that was no

less likely, at least for space-exploring States, than collisions between space

\

|

|

|

l objects. If both space-sustained damage and damage on celestial bodles were

included, it would be necessary to draw up a complicated system of rules distinguishing

cases wherc the principle of absolute liability for risk was appropriate and where
liabiliﬁy for fault was more sensible.

The Stétes Members of the United Nations had often drawn attention to the
advantageé that a convention on liability for-danage caused by objects launched into
outer space would have for countries which did not cngage in space activities. In
his delegation's view, that was an implicit recognition of the fact that the
convention on liability should; above all, provide a simple and expeditious method of
compensating possible victims for accidents occurring on the surface of the earth
during space activitics. ' '

Mr. BEREZOWSKI (Poland) admitted that article VIL of the 1967 Treaty

nientioned by the French representative gave a good definition of the territorial field

of application of.the convention on liability, but it should be borne in.mind that the
Treaty also defined the field of application of the convention at the individual level.
In fact, it was in.application of that principle that the Sub-Cormittee had decided,‘
at its sixth session, that the provisions of the convention under study would not

apply to danage sustained by nationals of the Launching State.
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With regard to whether the convention should include provisions concerning
liability for nuclear damage, his delegation thought that even fron a formal point
of view, that question was not within the competence of the Legal Sub-Committee.
According to the principle of giving particular rules priority over general rules, if
any shortconings were noted in the 1963 Convention steps should be taken to conplete
that Convention rather than to include provisions to that effect in a convention on
liability, which would deal with the problem in general.

Mr. AMBROSINI (Italy) pointed out that even damages occurring in outer space
directly affected people living on the surface of the earth. It was in fact
terrestrial international law that was applied in all the inétruments adopted by the
United Nations concerning outer space. It would therefore be premature to open a
new chapter in cosmic legislation which would apply only to outer space untll there
was proof of the existence of rational beings on other planets.

Mr. MILLER (Canada) agreed that the main task of the Sub-Cormittee, as laid
down by the General Assembly, was to work out a convention that would guarantee
compensation for States or individuals who were vietims of'space activities in which
they had taken no part. That being so, it was almost as important that the
proposed instrument should guarantee the future rights of States which had only
linited space activities.

The Canadian delegation was in general agreement wi th the idea of extending the
field of application of the convention to outer space, although it realized that there
were innunerable dlfflcultles involved. As the Hungarlan representative had
suggested, one oolutlon might be to restrict the- damage caused in outer gpace to
collisions between space obgects, on condition that such objects were precisely
deflned

Hls delegatlon also cons:Ldered that the convention on llablllty should apply to
all categorles of damage, whatever their origin, i.e. 1nclud1ng nuclear danage, but
that there was no need to state that explicitly in the text of the convention. In
that connexion it would pprhaps be useful to set a ceiling on the amount of
compensation that could be clained as a result of nuclear damage.

Mr. O'DONOVAN (Australla) stated that his delegatlon had no rlgld views

concerning the field of appllcatlon of the convention. It merely considered that

that instrument should meet prcsent or reasonably foreseeable needs, If it was

proved that the risks of collision betwean space objects in outer space were of that
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naturu, his delpgatlon would be preparcd to agree that the field of application of the

~ convention should include outer space. In that connexion he thought it better not to

speak of damage caused in outer space but only of damage caused by the movement of
space objects. ' - |

His delegation would favour the idea of extending the field of application of theA
convention to nuclear danage, a natter which w1th the developnent of nuclear space
devices, was of practical, contemporary interest. Moreover, in view of the entlrely
new situation created by the launching into outer space of nuclear devices over which
States could exercise only remote and indirect control, as opposed to the nuclear
installations on the face of the earth; which were covered by various conventions, his
delegation considéredvfhat the matter should be dealt with in the convention under
study. Lastly, with regard to the point at which the convention would cease to be
applicable, if nuclear démage were included in its field of application, such danage

should be restricted to what could happen during the launching, transit or descent of

~ the space device, as the French delegation had rightly suggested in reply to the

problen nentioned by the Hungarian representative.

Mr. EORSI (Hungary) said that he did not think that it was at all clear fron
article I, paragraph 1 of the 1963 Convention on Civil Liability for Nucléar Danage
that that Convention could never be invoked for the compensation of victims of nuclear
accidents occurring in outer space. Even if that were g0, it would be necessary, as
the Polish representative had pointed out, to supplement the 1963 Convention with
detalled provisicns.

The representative of France had asked why the victims of nuclear accidents
should be treated differently from victims of accidents of other kinds. ‘The answer
could be that the charactervof nuclear damage was in nany respects very different fron
other kinds of damage. Moreover, the discovery of a new forn of energy with dangers
just as extensive as, but different fron, those of nuclear energy would create an
entirely new situation that would call for equally new solutions. Finally, the
solution of including in the convention under study provisions concerning nuclear
danage, whlbh the rcpresuntatlve of fustria had recommended as the simplest solutlon,
would in fact alnost be tantamount to drawing up another 1nstrunent within the
convention on llablllty. His delegation thcreforu considered that the best course

would be to draw up, as soon as possible, a set of special rules concerning nuclear

denage, on the basis of the 1963 Convention.




damage.
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Mr. RAO (India) said that he had taken part in the drafting of the 1963
Convention, and that at that time the possibility of nuclear damage caused by space
objects had never been considered. That did not, of course, mean that the field of
application of that Convention could not be extended to cover that category of

Miss GUTTERIDGE (United Kingdom) considered that, in view of the provisions
of article I (1) (k) and (j) of the 1963 Convention, that instrument did not apply to
damage caused by nuclear space devices. _ ‘

Mr. VRANKEN (Belgium) agreed with the representative of the United Kingdom
concerning the field of application of the 1963 Convention.

vIn'reply to the Hungarian representative, he wished to nake it clear that in
his first statement he had not meant to press for the question of nuclear damage to
be covered by the convention under study but merely to point out that, if that were
not the case, the question would remain in abeyance. That did not of course exclude
the possibility of the question being dealt with in another instrunent.

The CHAIRMAN noted that, with a few exceptions, there were still considerablc
differences of opinion arong the members of the Sub-Cormittee, particularly with
regard to environments and the nature of the danage to which the convention should
apply. As far as environments were concerned, the Sub-Cormittee could perhaps
refrain, for the tine being, from formulating too anbitious a definition of the
damage caused in outer space and concentrate its efforts upon some practical aspects

of the question, such as the damage resulting fron collision between several space

The meeting rose at 1.5 p.ri.
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DRAFT AGREEMENT ON LIABILITY FOR DAMAGE CAUSED BY OBJECTS LAUNCHED INTO OUTER SPACE
(agenda item 2) (A4/4C.105/37, 4/AC.105/C.2/L.33, A4/AC.105/C.2/%.2/Rev.4 and Add.1l and 2)
(continued) ‘

The CHAIRMAN drew attention to a fresh proposal by Italy, concerning the field
of application of the Convention (A/AC.105/C.2/L.33).
Mr. TOKUHISA (Japan) observed that, if the Sub-Committee were to advocate the

inélusion, in the field of application of the convention, of damage arising in outer space,
the problem was exactly what kind of damage might be envisaged as occurring in that
environment. The damage arising out of the collision of space objects was a plausible
example and the Japanese delegatiorn thought that the principle of liability based on
fault should prevail in such a case, not that of absolute liability.' There might,
however, be other kinds of damage. The Unitgd States aélegation had rightly pointed out
that damage might be sustained by astronauts working on the surface of the moon. It
might also be thought that third parties - namely, passengers other than the crew of
space vehicles - might sustaln damage in such a case. His delegation held the view that
the pr1n01p1e of llablllty based on fault was perhaps ‘not ‘applicable, for in its opinion
that principle could not be invoked save in the case of collision of space objects which
did not imply third-party liability.

Moreover, -if the Sub-Committee were to decide to apply the principle of liability
based on fault to the collision of space objects, it would have to consider how to
reconcile that principle with the principle of absolute liability, which was the
fundamental idea of thé convention; that would inevitably entail the question of defining
outer spéce. If would seem to be extremely difficult, and indeed premature, to give a
satisfactory definition of outer space and it would be regrettable if agreement was not
reached on the draft instrument because of that difficulty.

{iHaving said that, the Japanese delegation wished to make a proposal, distinguishing,
firs£'of 211, between damage sustained by space objects which collided with each othsr and
"damage to a third party arising out of such a collision. The principle of liability bascd
on fault should be applicable to any kind of damage sustained by space objects which
collided with each other, irrespective of whether such an accident occurred in the
atmosphere or in outer space. It naturally followed that the principle of absolute
liability should be applicable to any damage sustained by a third party, irrespective

of whether such an accident occurred on the surface of the earth, in the atmosphere or

in outer space. From that standpoint, the third party liability resulting from the




- surface. In that case the governing principle should be obgectlve liablllty. -

' others“ by fto third parties".
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already:inéiuded in the drafﬁ éonveﬁtion, since the latter dealt with damage in'genefél,
or it could>be excluded from the conventibn in view of its épecial nature. In the latte:
case, it would be necessary, when the time came, to draw up an addltlonal conventlon or
a special protocol to be added to the present convention. HlS delegatlon fully understo
the arguments put forward by the Hungarian and Soviet Union delegatlonb but considered
that it would be extremely difficult effectively to distinguish_nuclear damage'from othe:
damage. The injured parties were entitled to compensation, even in the event of nublear
damage, and for that reason Italy was in favour of making the instrument applicable fo
nuclear damage. ,

Lles delegation considered that with regard to damage cauaed in outer space two
provisions would be required: first, a general formula baaed on the notion of fault and
applying to every kind of damage that could occur. Iﬁ had been objected that in the
present circumstances.it would be difficult to prove that a fault had been committed,
but modern technology rendered it possible to follow a space object minute by minﬁte,
from its launching to its return to the earth's surféce. It was therefore possible to
propound the principle that the convention should take account of damage caused in outer
space and that fault should be the determining factor in the establishment of liability;’

Another case could, however, arise: namely, a collision which could cause the descen
of a space object or fragments of that object. It had been said that a.space object
disintegrated in its descent; modern technology was, however, capable of preventlng such
disintegration, for astronauts could return safe and sound to the earth's surface. it
would therefore be necessary to include another prov131on on damage arlslng from space

objects which had collided or interfered with each other, causing damage on the earth's

Mr., RAO (India) welcomed the new proposal submitted by the Unlted States
delegatiqn. So far as the wording was concerned, he feared that the intention of the
first sub—paragraph - which was no doubt that the convention should not apply to damage
caused by one space object to another unless it was caused by the fault of one of the
Launchlng States - was not made absolutely clear.

-In the second sub-paragraph it would perhaps be desirable to replace the words "to

Mr. AMBROSINI (Italy ) supported the Indian representatlve s comments, In essenc

the flrgt sub-paragraph proposed by the United States meant, not that the Launching State

would not be liable for the damage caused, but that the convention would not apply to the
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damage cauééd. There could be no doubt‘about the liability of the Launching State and
such liability existed in municipal law and in agreements concluded among interested
States. He would like the proposed text to be clearer in that respect.

Mr. REIS (United States cof America) thought the text of the first sub-paragraph

‘could indeed be improved by stating that the Launching State would not be liable for

damagé caused to the space objects of other States, or to their personnel, unless such
damage”was caused by the fault of the Launching State. The Indian representative's '
suggestion with regard to the second sub-paragraph appeared to him highly relevant.

Mr. RAO (India) thought that it would be preferable for the first sub-paragraph
to begin, for example, with the words: "The conditions of this convention shall not
apply to damage ..." etc.

Mr. MILLER (Canada) thoughtthat the first sub—paragraph‘should be drafted in
a positive rather than a negative form ahd should say "The Launching State shall be
liable ... when such damage 1s caused by the fault of the Launching State". |

Mr. O'DONOVAN (Australié), referring to the text on the field of application
on which agreement had not been reached (A/AC.lOS/C.2/w.2/Rev.4/Add.2,‘p.3, B) thought

‘that it would be desirable, in order to simplify the procedure, to allow the Presenting

State to submit claims for compensation for persons permanently residing in its territory.
if delegatioﬁs thought that the definition of a person permanently residing in the
territory of a State without being a national of that State would give rise to serious
difficulties, hg would not press the point.

Mr. EORSI (Hungary) welcomed the new United States proposal, which closely
resembled article IV of the Hungarian draft. His delegation was sorry that it could not
agree with the United States delegation on the qﬁésfion of damage of nuclear origin.

The Canadian fepresentative had adduced two main reasons in support of the inclusion of
damage of nuclear origin in the convention: firstly, the difficulty of distinguishing
between that type of damage and other kinds of damage caused by space activities, ana
secondly the psychological effect. Some types of nuclear damage, however;'such as

radiation; were characteristic and easy to distinguish. The Canadian representative

~thought that the difficulty of distinguishing between those two kinds of démage was a

good reason for including damage of nuclear origin in the éohventidn. That argument

would be valid if the same rules were applicable to damage caused bylactivities in outer

space and to that caused by nuclear deviées, for then the question of-distinguishing
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hetween them would not arise. That was not so, however, and the Itélian representative
had recognized that special rules were necessary for damage of nuclear origin. If
special rules in that résﬁect were to be established, the problem of distinguishing
between the two types of damage would again arise; hence the Cunadian proposal did not
eliminate the difficulty which it claimed to surmount. |

So far as the psychological effect was concerned, it must be agreed that that was
a much stronger argument and his delegation again emphasized that it was nof opposed-to'
Jiability for nuclear damage cauéed by activities in outer space; on the contrary, it
wished to state formally that it was in favour of a solution of that problem. The fact
that it did not advocate extending the field of application to nuclear damage was not
ielated to the substance of the question, but to the circumstances which his own and
other delegationé, such as those of Poland and the USSR, had éxplained.

- With regard to the suggestions that the question of nuclear damage should not be
mentioned in the convention and should be taken up again at a later date, it was to be
feared that at the current stage of discussion that solution was no longer possible,
for the Hungarian proposal specified that the convention did not apply to nuclear damage.
If the passage in question was now deleted, the convention could only be interpreted as
apblying to such damage and it was difficult to see why the Sub-Committee should only
take up that question at a later stage. His delegation therefore thought that nuclear
damage should be excluded from the convention, thus making it possible to arrive more
fapidly at a solution with regard to liability for damage caused by activities in outer
space, at a time when nuclear devices represented only a minimal proportidn of activities
in outer space. The Sub-Committee could subsequently devdte itself to the problem of
nuclear damage and reach a solution before large-scale nuclear operations had become
current in outer space activities.

" Miss GUTTERIDGE (United Kingdom) thought that, in respect of damage to

permanent residents who were not nationals of a country, the Australian proposal ran

ccunter to the rules of international law, according to which the State of which they
were nationals was respbnsible for protecting persons residing abroad. An exception
might be made, provided it was justified, but her delegation was not sure that that was
so in the present case. ’ ' | ‘

With regard to damage caused by collision, her Government did not interpret>the
expression in its narrow sense and wés preparéd to include damage such as that which the
representativé'of Canada had mentioned. In that connexion, it should be noted that in
the text just proposed by the United States representative the word "collision" 'was also

taken in a fairly broad sense.
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Mr RETS (Unlted States of Anerlca), referrlng to the statements by the
Austxallan and United Kingdom reprasentatives, said that the time had perhaps come for
the Sub-Committee to depart somewhat from established international law. The United
States, for 1ts part, would not hesivate to support claims. for compensation by residents
of its territory who had not auqulred United States nationality and who had suffered
damage as a vesult of srpace activities, except, of course, if such persons were nationals
of the Launching State.

‘The difficulties which some delegations saw with regard to the inclusion of compen-
sation for nuclear damage in the convention were not apparent to his delegation. Such
damage should be ccmpensated for in the same way cs any other type of damage.

Mr. MILLER (Canada), reverting to the Hungarian representative's statement,_'

said that he too did nct see why the convention should not cover nuclear damage also.

The latter might, as a result of radiation, have delayed effects. It would be enough
to include in thz convention a special provision to cover the case of damage the extent
. of which covuld only be known some considerable time after the actual date of the accident,
viile stipuleting that claims for compensation should not be submitted too long ufter
the tires at waich the cdamage had become apparent. Bearing -in mind the points on which
agreemcnt had besn reached at the 93rd meeting,'it should be possible to reach a
.solution to that effect. ‘ _

Nucleer demagz due to cavses other +han rddlatlon - heat light und explosion, for
example - uas analogous to non-nuclear daaage.

iis delogation thought upat an appropriate text might perhaps be found in one of the

o]

>xisting conventions on muclear demage. From the psyc,‘“:olog‘ical point of view, it was
essential that a solution should ke found. World opinion was in favour of the inclusion
of nuclear damage in the convention. The Suh-Committee could only exclude it if there
vere really valid reasons for doing so. At all events, it lay with those who did not wish
it to be included to prove that it was not necessary.

The CHATRMAY, cumring up the discussion, sald that as far as environments were
concerned, the members of the Sub;Committee_were in general agreed that outer space
shouid not be completely excluded from the field of application of the convention.

~ There also appeared to be agreement that the convention should apply to outer space
when damege had bsen caused to one space object by another spuce object, or when, in
general, damzge had been caused to a space object, and that in such cases it was the

principle of liabilZty for fault which should apply.
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| There dld not appear to be any 1nsurmountable disagreement with regard to the
protectlon of nationals of one country re31d1ng in another. The United Kingdom would n¢
in pr1n01ple oppose the Australian proposal. Furthermore, the general view was that on
natlonals of the Launching otate would be. excluded from the benefits of the convention.
The Belglan representatlve had said that he saw no 1nsurmountable obstacle to accepting
the Indlan position on that subject, although the Belgian draft stated the contrary.

Mr. VRANKEN (Belglum) said that his delegation was inclined to accept the
fustralian and Indian view with regard to the protection of foreigners permanently
resident in the ?resenting State. He pointed out however, that that was a problem whicl
came within the field of diplomatic‘protection; it‘was conceivable that a State might
object to its nationals being protected by the Government of another country. That was
a difficulty to which the Sub-Committee must be prepared to find a solution.

Mr. AMBROSINI (Iialy) said that it was possible that, in the case of foreigne:

residing in the country in which d&mage'had been caused, a claim might be made both by
the country‘of residence and by the country or countries of which such foreigners were
nationals. The various claims would come before the same tribunal and thus the problem
would easily be settled. 4in agreement between the country of residence and the country
of which the victims were nationals was also possible. There was one fundamental
| principle, however, that must be respected: it was the State of natlonallty which had tl
primary rightkto submit a claim on their behalf and to look after their interests.

So far as terminology was concerned, he thought it would be preferable to speak of
“domlclle“ rather than of "residence". A | '

Mr. BEREZOWSKI (Foland), referring to the Belgian representatlve s otatement,

said that his country viewed the problem of the relaulonshlp between the nationality

and the aiplomatic protection of nationals somewhat differently from Australia, Canada
and the United Klngdom. |

 To agree that the convention ohould cover dqmage caused to a national of a forelgn
country residing habitually in the State in which the dumage had been caused would be
trespd s on the field of dlplomatlc protectlon. As the Italian representative had said
it Iay exclusively with the State to which the foreign national in question belonged to
submit a claim for compensation of behalf of the said national. If the contrary were tl
caae, the Respondent State mlght raise obJectlono‘ It was a diplomatic and not a legal

procedure which was 1nvolved.
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Mr. O'DONOVAN (Australia) explained that his proposal was designed primarily

to simplify the pfocedure'for'oubmitting claims for compensation. It would seem preferable
that, for a given accident, one single claim for compenSQtlon for all the victims'

concerned should be submitted, ra“her than a series of claims, one of which would come

from the State in which the dainage had been caused and would refer to nationals of that

State and the others from the various States of which the foreigners who had suffered
damage‘ét the time of the accident in question'were nationals. Both the'State of residence
and the State of nationality'should, of course, be entitled to submit claims for compensa-
tion, but the convention should include Y pfovision to the effect that in the case of
muitiple claims compensation would be paid'only once for a given perébn.

As far as priority was concerned, his delegation did not think it necessary to specify

‘which of the two States should have the prior right to submit the claim for compensation.
It should be possible to settle the questlon in a frlendly way, the essentlal point

bein g to protect the interests of the victims.

‘Miss_ GUITERIDGE (Unlted Kingdom) thought that the problem might be solved if
the convention provided that the claim for compensation could be submitted by the State
of residence with the consent of the State of nationality, if the lattor was a party to
the convention. '

| Mr. REIS (United States of America) hoped that it would be possible to avoid

having to seek the consent of the State of nationality. He did not see what objection

“there could be to the submission of a claim for compensation on behalf of the victim by

the State in vhose territory the latter was.resident, even if hs was the national of a
foreign State. : |

Mr. VRANKEN (Belgium) said that he too thought that the United Kingdom
repreeontative's suggestion went rather far in demanding what was to some extent acﬁive
intervention by the State of nationality. It would be preferable to stipulate that,
if tk= State of nationality expressed no objection, the State of residence could take
actlon to defend the interests of foreigners who had suf fered damage on its terrltory.

The CHATIIIMAN p01nted out that, if the Belglah representatlve 3 suggestion was

‘acoepted a time limit would have to be fixed upon the expiry of which the State of

natlonallty could no longer intervene.

‘ Mr, PERSSON (uw@deﬂ)ISdld that his deleﬂatlon had no clearly deflned po:ltlon
with regard to the euggeotlona nade by the United Kingdom and Belclum, but it wished to
draw attention to the case of de jure stuteless persons, who would be without any
nrotection if the‘defence of the interests of victims was linked solely to their

nationality.
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In the case of foreigners living permanently in the State in which damage had been
caused, the question of the choice of the tribunal which was to preside over the allotimer
of compenéation must not be forgotten. Many were inclined to think that such allotment
should be governed by the law of the country in which the damage had occurred and not by
the national law of the victim.

v Mr. HERNDL (Austria) pointedout thatthe problem under consideration was connectec
both with international law and with the right to diplomatic protection. It was
obviously necessary to simplify the procedure which would be followed by the arbitration
tribunals and the bodies which would be set up to supervise the implementation of the
future convention, but the solution did not necessarily lie in simply leaving it to the
State of residence to protect the interests of foreigners residing permanently on its
territory. Once compensation had been granted, problems might arise at the time of its
allotment. There would have to be an agreement betweén the States concerned.

Moreover, if claims for compensation were submitted by two different States for
the same victim, the competent tribunal could consolidate the requests or claims in
accordance with the procedure laid down for that purpose. :

Mr., AMBROSINI (Italy) repeated that it was the State of which the victim was a

national which should have priority. To take the case of an Italian living in the United

States who might die as a result of damage suffered and all of whose heirs would be in
Italy, it would be for the Italian State to protect the interests of the latter. In any
case, there was nothing to prevent two different claims being sent at the same time to
the Respondent State on behalf of the same victim. The situation arose ffequently in
ordinary law and there was no reason to seek a different procedure in the present case.
A claim should therefore be submitted both by the State of nationality and by the State

of residence.

The meeting rose at 1 p.m.
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Mr. AMBROSINI (Italy) withdrew his proposal, pointing out that it would be
for the Chairman to decidec on the possible establishment of a drafting committee at

a later stage in the Sub-Committee's work.

The CHAIRMAN invited the Sub-Committee to consider the articles in the
draft convention relating to the State or international organization liable, pending
the settlement, by informal consultations between delegations, of the questions left
in abeyance with regard to the field of appllcatlon of the convention.

The relevant provisions of the various drafts submitted to the SuE—Commlttee
were: in the Belgien proposal (4/AC.105/C.2/W.2/Rev.4), article 3 and certain
provisions of article 2 which defined the terms "launchiﬁg” and "Launching State’;
ih the United States proposal (ibid.), article IT, paragraph 1, and certain provisions
of article I which defined the term "Launching State"; in the Hungarian proposal,
article VI, paragraph 1; aond in the Indian proposal, article II, paragraph 1, and
article I, paragraphs (d) and (f), which defined the terms "Launching authority" and
"Respondent"., Tt should be recalled that at its sixth session the Legal Sub-Committee
had decided that the following elecments should be included in the definition of the
term "Launching State": the State which launched or attempted to launch the space
object or device, the State from whose territory the space object or device was
launched, and the State from whose facility the space object or device was launched,
leaving for further consideration the question whether States belonging to the latter
two catcgories should be lisble primarily or only seccondarily if the State referred to
in the first category could not be identified (A/AC.105/C.2/W.2/Rev../Add.2, p.2).
The Sub-Committee had further decided at its sixth scssion that international
organizations that launched objects into outer space should be liable under the
convention for‘damagé caused by such activities, but no agreement had been reached on
the question whether the liability of the States members of the internationsal
organizations that wéfe parties to the liability convention should be residual and
arise only in the event of default by the international organization or should arise
at ihe same time as the liability of the international organization. Nor had
agrceement been rgqchod on the rights of international organizations under the
convention (ibid. p.4). v

As those points werc connected with the provisions éppearing in the comparative
~ table (A/AC.105/C.2/W.2/Rev.4) under the heading "International Organizations and the

Agréement", he asked the Sub-Committee to consider simulbaneously the two questions
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L.

of the State or international organi 1ization Tiable and of intsrnational organizations
and thu Agfbomenb on the basis of the various propos s vhich had been Sulequd
tho most recent propocal by the French dolc 1u10n K/AC lOS/C 2/L.36) and ;rtlole 6
of the 1967 Agreement. , | | :
L Mr, DELEAU (ﬁranbe).submlttcd his dolvbailon s pfoposal'cénéerhiﬁg the
Snatu lluble und JOlqt end several llabllltj, CAplulnlng that it dealt oﬁly with
Stat s and not w1th 1ntornutlonal organiz atlons' Lhc French dungutlon roscrved uhc.
right to return bo uho luttbr qucstlon on a uubgoquﬁnw occasion. ‘
Artlclc VII of the. 1067 Trcauy oPGPlLlOQ tnat each St ate Party to the Treaty that
launched or procurod the launchlnc of on ObJuCt 1nto outer spaca, ana cach State l
Party from whose turrltory or f&clllby an object was launchoa, was llablo Tor damage
causod by such Ob]be. In his delegation's VluU, 1L was incumbent on the Sub- bommlttee
to lay down,'ln the draft wgrcemcnt the dugrcgs of 1liability of thc vsrlous
catbgorlco of otab _ .
 The rrbncn prono :l was based on two principleé~ namely, that primary liebility
shoﬁid rest w1bh the Stato laapcnlng a space object and deriving benciit therefrom,
and thau tho 1ntorcgto of the 1n3urud party should be safeguarded as extensively as
pos31ble.i Paragr@ph 1 of the pr oposwl met the first of thosc two recquircments, which
he neced Abt dwoil upoﬁ, since it had alrcady been discussed with regerd both to the

place in whlch cne damage occurrcd and to the nced to introduce the notion of the

damage ca used by the activitics of the space obje ~ With rcgard to the sccond

requlrcment, namoly, uieguaralng the inberests of the injured puarty, the French
proposal osUabll hed in aragraph 2, thu‘301nu and several liability of 3tates
jointly procuring the launching of a spacc object. In that comnecxion, a praecise
definition éhould be givon of thu concept of "joint and scverall, vhich meant
different things in Anglo-3axon ond in continental low.  In the French Civil Code,
obligations stemming {rom a common origin were described as "conjointes', although in
fact they werce divided into as many lcegal fractions as tnero werc points at ilssue,
gach debtor 5eing held liable only for his particular share. {in the draft convention,
cach State held liable could be suod only for its chﬂrc of the damube and the 1n]urod
party was obliged to sue individually each State which mig ht be liable. In Lho case
of joint and several obligations, however, cach party was held 11ﬂblp in full in

rogsrd to the injured paruy but wa ontltlcd suboequently Lo sue the other parties

liable for their share. Tho notlon oP 301nL 1nd oovorql li“DlllLy was thbrcfore
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designed to give an advantage to the injured party, and it was for that reason that
the French delegation was proposing that the various States launching a space object
ghould be jointly and severally llable.§

There was, however, another way of safeguarding the injured party's interests,
and that was by laying down the secondary liability of the State whose territory or
facilitics had been used for the launching of a spece object. That State!s liability
was subsidiary: in other words, it arosc only when the liability of the State which
had launched, or procured the launching of, a spacé object. could not be established,
eithaer because the State whose territory or facilities had been used was unable to
identify the State tb vhich it had lent its territory or facilities, or because the
State launching the space object was not a Party to the convention and was therefore
not bound by the obligations laid down in the convention,

In his delegation's view, the subsidiary liabiiity of the State whose territory
or facilities had been used for the launching of a space object was in conformitly
with the interests of international co-operation. Indeed, if a State which lent its
territory or facilities was automatically to incur the same liability as the State
which launched, or procured the launching of, a space object, many countries would be
dissuaded from lending their territory or facilities for that purpose. It was common
knowledge that many space Powers were obliged to borrow the territory or facilities
of other countries for the launching of satellites or for other activities in that
domain. Such was the case of France, which was engaging in spacc activities in
collaboration with India, Brazil and Argontina.jg .

Mr, AMBROSINI (I+taly, -aid thet he was in agreement with the substance of
the French proposal but would like to introduce a few amendments., |

In the first place, he wondered vhether the French delegation was set on usiﬁg
the term "space device", when "space object™ was in general use in other conventions
and treaties. Secondly, the words "irrespective of the place in which the damage
occurs', at the end of paragraph 1, might give the impression that France challenged
the principle under which damage on the territory of the Launching State shouid'be
ezcluded from the field of application of the convention, a principle which appeared
to enjoy the unanimous support'of the members of the Sub-Committece., Thirdly, he
wondered whether, in paragraph 2, it would not be better to specify that.the
apportionment of the compensation among the 3tates jointly and severally liable should

Le carrded out in accordance with agreements concluded beforehand between the States
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concorned and that, in the absence of such agreements, the compensation to be peid
should be divided equally among them. Lastly, the Italian delegation was willing o
accept the principle S%t forth in paragraph 3 of secondary lisbility of the State
whose territory or facilities hzd been used for the launching, but it thought that it
would be botter to say "if ... it does not identify the latter" instead of "if ...

it cannot identify the latter®, for it was difficult to imeagine that a State which

lent its territory or facilities for the launching of a space object could be
unaware of the name of the State on whose behalf the object was being launched,

Mr, RIHA (Czechoslovekia) pointed out that in the Indian proposal only
international inter--governmental organizations were specifically mentioned, vhile in
the other three drafts the launching authority liable for damage caused, in accordance
with the provisions of the convention, could be any international organization, |
whether inter—-governmental or non-governmental. The Czechoslovak dblegation preferred
the Indian draft, but wondered whethor the Sub-Committee could 1imit the scope of
the convention on liability to inter--governmental organizations only, the more so
since article VI of the 1967 Treaty laid down that States Parties to the Treaty bore

international rosponsibility for activitics in outer space undertsken by goverrmental

agenciles or by non-governmental entitics.

Morcover, again in accordance with article VI of the Treaty, it appearcd that
the appropriate State Party te the Treaty"‘was liable before the international
commuﬁity for activitics carried on in outer space by an organization of which it was
a member. It was’ common knowledge thet international organizations did not, generaily
speaking, possess territory of thelr own and were therefore obliged lo use the
territory or facilities of their members for their space acctivities, the facilities

used in the launching being the property of the State in whose territory they were or

of the internationsl organization, His delegation considered thatthe Government of

the Stateo whose territory was being used for the launching, by the very fact that it
had lent its territory or its facilities, assumed the risk bound up with the space
activities of the international organization of which it was a mewmber. Consequently,
the instrument on liability to be drawm up by the Sub-Committee should specify clcarly
that, in the casc of damage arising from the spacc activitics of an international
organization, the injured party should be oble to present a claim for compensation to
the Stabe vhose territory had been used for the launching?k His delegation wondered -
vhether the scope of paragraph 3 of the French proposal could not be extended to cover
the case of on international organization using the territory of a State for the

purpose of carrying on a space activity.
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"The CHATRMAN suggested-that any observations concerning paragraph 2 of the

French proposal should be postponed until the Sub-Committee took up the question of
joint and several 1liability and that for the moment it should confine itself to the
guostion of the liability of States and international organizations.. _ '
Mr. REIS (United States of America) said that he had taken note of the
French proposal with interest. He thought that the word "itself" in paragraph 1 was
superfluous. He himself would prefer to translate the expression "fait proceder",
taken from article VII of thé 1967 Treaty, by the English word "arrangeé”,'but the

word used in the 1967 Treaty was Vprocures" and both terms could not correspond to

the same French word., Furthermore, he pointed out that the provision concerning
liability in the 1963 Declaration which had subsequently been incorporated in the
1967 Treaty as article VII, ﬁas extremely vague and had often been criticized for
that reason. It was therefore cssential to be clear and to settle such questions of
terminology as those he had just mentioned.
| The French proposal also used the term Yspace device', whercas the expreséion :
"space object™ had been deemed preferable. Lastly, the word "activities®™ did not
exactly correspond to the ldea that was intended. He therefore proposed that the
text of article II, paragraph 1, of the Indian proposal should be used, with a few
minor amendments, namely, the transfer of the words "in accordance with the provisions
of this convention® to the end of the paragraph and the replacement of the words "in
all environments except outer space" by "wherever caused".

With thattext as a basis, the useful suggestions in the French proposal with
respect to joint and several 11:hility could be considered.

Miss GUITERIDGE (United Kingdom) said that, generally speeking, she approved
=£ the idea put forward in the French proposal of a sccondary llability applicable
to a State which had merely made its territory, and possibly its facilities, available
to the Launching State. With respect to the wording, she agreced with the United
States r0presentativebthat the word "itself" was superfluous and that the word
”activities" was not indispensable‘because the word "transit" adequately expressed v
what was meant.

She would like to be sure that paragraph 1 covered all the relevant elements of
article I of the United States proposal appearing in the comparative table,

espeeially the phrase "or that exercises control over the orbit or trajectory of

sUCil an objecth,
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With regard to paragrapn 3, she assumed that the pronoun "it' in the phrasc "if
it comot identify ..." refcerred to the State whose territory had been used. She
would prefer the wording "if it does not identify the latter® or "if the latter
cannot be identified?, B

Lastly, her delegation presumed that, olthough the French proposal referred

1.

only to States, that did not mean that international organizations were exclude

y A

rrom
the field of cpplication but only that they would be dealt with in a special article
in due course.. .

Mr., HJRNDL (fustria) said thot the French proposal embodicd two olements':

firstly, thc definition of the cntity liable and, sccondly the statement of the
general principle according to which that entilty was required to pay compehsation for
danage caused. The proposal would differentiate clearly between the liability
devolving upon the Lauhching State itself and that devolving upon the State whose
territory or facilities had been usced. That distinction should be clearly drown and "
the French delegation had donc well to emphesize the idea of primary and secondary
lisbility,

" Three cases could bolcontemplated: (a) an isolated State might launch a space
objeét, and 1iability would rest with that Stale regardless of the circumétancos;
(b) several Statos, acting jointly but not constituting an international organization,
might carry out a launching, wnd in that case the question of their join®t and several

liability arvose; (e¢) an inter-governmmental organization might lounch o space object,

s
S

in which casc primary liability would rest with that organization, without, harever,
ruling out the possibility of liability on the part of cach of the States composing
it. If a Stobte hed noade its facllitics and territory availcocble to the organization
cr to the group of countries, it would becor only secondary liability, which would in
£
L

any cvent be less than that of the organization or group of countries. His delegation

wished to cmphasize that it fully cndorsced that basic aspect of the French proposal.!
‘Mr. DELBAU (France) sald that he was quite willing to delete the pronoun
"itself" in paragreph 1 of his proposal, He had no objection to the Secretariat

changing the inglish translation of the words "£ait procéder® by replacing the word

Tarranges" by the word 'procurcs". The cxpression "space device! had been used

inadvertently; - the French delegation had rcally meant to use the word ‘object”, It

was prepored to discuss the word Y“activities™ with the United States delegation.
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In paragraph 3, the phrase "if it cannot identify the latter ..." took into
dccount the case in vhich the State whose territory had been used for the launching
was unable to identify the actual Launching State. His delegation had wished to
provide for that possibility in order to safeguard the rights of victims cven if tho
State whose territory had been used could not identify the Launching State.

With respect to paragraph 2, he readily agreed that it could be separated from
the remainder and that consideration of it could be deferred to a later date. Lastly,
his delegation had not broached the question of inter-governmental organizations in.
its proposal bocause that would have complicated the statement of its position; it
was obvious that additional provisions would be necded in that connexion.

Mr. VRANKZN (Belgium) pointed out that in its draft his delegation had
reserved the right to submit an amendment dealing with the principlc enunciated in
article 3. Thatbgavo hin an opportunity to state that he supported the French
proposal. He would confine himself to observing that it still used the words
tattempted launching® although it was understood that the word "launching" slso
covered attempts. - _ ’

The United Stotes suggostion-that it should be specified that the Launching State
was liable "in accordance with the provisibns of this Convention® should be accepted.
Lastly, in paregraph 3, he would prefer that the words "if it cannot identify the
latter" should beé replaced by the words "if it does not specify vhe latter",

The CHAIRMAN pointed out that the possibility that a State might not wish to

divulge the identify of the actual Launching State should be considered. The words
"if it does not name the latter" could perhaps be usaed.

Mr. O'DONOVAN (Australia), while reserving the position of his declegation on

whether the word "State" used in the French proposal should or should not embrace
international organizations, said that in general 1t approved of the proposeal,
espscially of paragrabhs 3 and l; although it‘roserved the right to decide on its
position with respect to paragraph 1 when the proposed consultations bétween the
United States and French delegations to settle the question of the word Mactivities!
had taken place. '

His delegation agfeod with‘ﬁhe United Staﬁéé'delégéﬁion that article II,
paragraph 1, of the Indian draft might provide an excellent foundation for general
rules; since that was also the purpose of paragraph 1 of the French proposal, the
Sub-Committee could consider them together. His delegation ondqrsed the United States

representative's remarks concerning the few amendments which might be made to the
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Tndian toxt and felt that the word "ebsolutely™ might perhaps be deleted from the
Indian paragraph in question, since situations might arise in which the principle of
absolute liability would be inﬂpﬁliCﬂblo.

Mr. STRRY (United Arab Republic), reverting to the question of the word
tactivitics" in paragraph 1 of the French proposal, remarked that his delegation felt
that it should remain in the text, os, in his opinion, the tronsit and descent of «
_space object were distinct from the ocetivities which might be carried out on board ond
he doubted whether the fnglish word "irensit! referred to those activities. He

nevertheless thought that, in the wording, th questlon of the transit and thot of the

activities should be:dissociated.

The CHAIRMAN, swimorizing the discussion, noted that virtual agreement hed

been roachcd on the question of the general rules of State 110b111ty and on the rule
of liability with respect to the Launching Sta ate and the State making its territory
or facilities available to the Launching State. The discussion had dealt primarily
with the French and Indlan proposals, but that obviously did not exclude the others.
The consultations to be held cmong aclognulons would doubtless make it possiblc to
consolidate those texts to the satisfaction of all., There scemed to be geéneral
agreenent on the neced to distinguish botween the primary 1isbility devolving upon
the Launching State and the secondary liability devolving upon the State which merely
node its territory or facilitics aveilable to the former.

Mr, EaRSI (Hungary) said that he was not making any formul objection to
the French proposal for the moment but reserved his doleghblon’s right to revert to
the question of the distinetion drown between the Launching State and the State which
nede its territory available to the forner.

Mr. RIHA (Czechoslovakia) suggested that the term ”Lqunchlng Authority!
should be used in prefercnce to the torm "Launching Statef.

The CHAIRMAN seoid that that term would indced cover international

organizations bub thet the time did not seem ripe to take up that question, since the

nembers of the Sub-Committee had n0u yob taken a firm position on the subject.

The necting rose at 1.1C p.im.
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DRAFT AGREEMENT ON LIABILITY FOR DAMAGE CAUSED BY OBJECTS LAUNCHED INTO OUTER
SPACE (agenda item 2) (A/AC.105/37, A/AC.105/C.2/L.32 - L.37, 4/4C.105/C.2/W.2/Rev.4 and
Add.1 and 2) (continued)

Mr. AMBROSINI (Italy) said that his delegation, having noticed that the summary

records of mesting were not always complete orfully correct, had decidad to submit as

a working papsr a complete draft of the convention that the Sub-Committee was discussing.
rThe'draft would be, as it were, a composite text, for his delegation had taken into
account all the drafts submitted and even an earlier French draft, whose merits it had

noted. It had selected the best formulae in those drafts and thought that its text
might be useful in enabling delegations to see the best solution in each case. It

was not asking that the proposals in its text should be accepted.at all costs; it only
wished to give the Sﬁb-Committee an opportunity to reflect on them. Its attitude was
quife flexible, as it had demonstrated the previous day by willingly relinquishing
its own point of view and rallying to that of the French delsgation, which, mbreover

| appeared to be accepted by most delegations, because it did not wish to delay the

1 adoption of a final draft.

‘ ‘The CHAIRMAN said that he was sorry to learn that the stateménts of the Italian

delegation had not always been reporoduced with the neceésary accuracy in the summary
records. He would point out, however, that in view of the technical and legal nature
of the discussions it was not surprising that some drafting errors should occur from
time to time. Moreover, the records could provide only a swmary of the discussions;
in any event, they were provisional documents, to which delegations could make
corrections. ,

Mr. AMBROSINI (Italy) said that he had noticed that some statements were

given almost in full, whereas others were greatly summarized. He sincerely hoped

that the Secretariat would take his observations into account.

‘The CHAIRMAN assured the Italian representative that his observations
would be taken into account. | :

Mr. TOKUHISA (Jépan) wished to revert to the question of the field of
application of the convention and, more especially, to the United Kingdom proposal
(4/AC.105/C.2/1.37).  The proposal, which bore witness to a praiseworthy effort at
compromise, none the less involved two problems.  Firstly, it constituted a derogation

from the general rules of international law with respect to the nationality of claims in

the exercise of diplomatic protection. Since the proposal was the result of a




-79 - , A/AC.105/C.2/SR,96. .

compromise, such a derogaticn might to some extent be permitted, but it should remain
within reasonable limits and be defined as clearly as possible. Secondly, it was
not entirely clear at what point it could be considered that a claim had not been

presented on behalf of permanent residents.

Lastly, the United Kingdom proposal did not require an Applicant State to ascertain

whether or not the Stateof nationality intended to present a claim. Hence, in
practice, the Applicant State could present a claim in respect of a damage caused to a
permanent resident at any time, thereby depriving the State of nationality of its
right to exercise diplomatic protection over its own nationals.

‘HlS delegation therefore felt that the presentation of claims by the State of
residence in respect of damage sustained by permanent residents should be allowed only

after the State of nationality had made known its intention to relinquish its right to

present such claims. It suggested that the United'Kingdom proposal should be amended.

by the insertion of the following phrase after the word "territory": "who are not

nationals of the respondent State, when the State of nationality has decided not to

Nash

sxercise the right of compensation" the remainder of the text being deleted. |

wmiard

Miss GUTTERIDGE (United Kingdom) thought that the ideas expressed in the

wording proposed by the Japanese representative were implicit in the United Kingdom
draft and that the Japanese version did not settle the question of when a claim would
be -presented on behalf of permanent residents.

Mr. VRANKEN (Belgium), referring to the United Kingdom proposal, pointed
out that the words "by any other State" were vague; if any State had the right to

vresent a ‘claim on behalf of permanent residents, it was the State of natlonality and ,

not another State.

WIth respect to the Japanese proposal, he ohared the obJection ‘expressed by the
Un-ted Kingdom representative, Furthermore, if the phrase "whose claims have not
been presented by any other State" was used; as in the United Kingdom proposal, it was
necessary to provide a certain time-limit for ascertaining that no claim had been
pregented., . -

Mr. MILLER (Canada) completely agreed with both the preceding speakers. . He

' did not think that the Japanese text was any more explicit than the United Kingcdom
text: with respect to the period which must elapse before the State of re51dence could

present claims. Nor did it seem desirable to require that the Applicant State should

A
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await a deflnltb decision from .the State of nationality, for 1n that case a stateless
person nmight have to wait a long time. The passage in questlon would probably have
to be dréfted somowhat‘ambiguously, but the terms used should not prevent the claimant
State from presenting claims for compensation after a reasonable period had eleapsed,
and the United Kingdom text was probably preferable in that respect.

Hz agreed w1th the Belgian representative that the words "by any other State®
were somewhat vague; if they were retained, there was a risk that States other than the
State of nationality might present claims. Perhaps the wording "by their State or
States of nationality" could be used. o

Mr. AMBROSINI (Italy) agreed with the Belgian and Canadian representatlves_

that thu v1ct1m' State of nationality had the right to prasent the claim, It would

perhaps be advisable to make provision in the United Kingdom proposal for thes possibility

of a previous consultation between the State desiring to present the claim and the

State having the right to do so. That would render the text clearer and more workable.
- - Miss GUTTERIDGE (United Kingdom) said that her delegation was willing to repléce

the words "by any othar State" by the words "by the State or States of nationality";

it realized that it was the State of nationality which, in conformity with ordinary

- rules of international law, should present claims. It wondered, however, whether the

new wording adequately coversd the case of statsless persons, to which the Canadian
representative had just alluded.  The more general nature of the original wording
would have made better allowance for that case.’
The CHAIRMAN thought that the discussion had not yet reached the stage where
a final form could be given to the provision in question. The best course would be
for the United Kingdom delegation to take the initiative of arranging for consultations
on the matter with the delegations which had suggested amendments to the text, 1n order
to producp a formula which would satisfy all the members of the oub—Commltt
Miss GUITE RIDGE (United Kingdom) sald that she read;ly_aooepteo-that suggestion.
Mr. BIRADOQV (Union of SovietvSocialist Ropublios) pointed out that fef srences

to persons presenting claims should be avoided: only claims presented by States could

be con81dered and accepted,

The CHATRMAN said that the USDR represantatlv 's remark would bo'téken into

account in the consultatlons to be held among dologatlons .He invited the Sub-Committee

to resume consideration of the headlngs "State or Internatlonal Organlzatlon 11able"

and "International QOrganizations and the Agreement’" in the comparatlvo tables,
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Mr. MILLER (Canada) asked whether, in ﬁhe light of the discussion at the
ninety-fifth meeting, the French delegation intended to issue a revised version of its
proposal (A/AC.105/C.2/1..36). | 4

Mr. DELEAU (France) replied that on thes previous day the French delegation
had already taken into account several of the proposed amendments, such as the deletion
of the word "itself" in parégraph 1 and the replacement in all three paragraphs of the

~word "device" by the word "object". It would be able to submit a revised vérsion'of
its draft. It was prepared to amend the words "if it cannot identify the latter" in
paragraph 3, which it was apparently feared might raise difficulties of interpretation,
in order to make the text clearsr. .

Mr. LAMPREIA (Brazil), speaking on the French proposal, pointed out that,

while his delegation recognized the value of distinguishing between the primary liabilit
| of the Launching State and the secondary liability of the State which merely placed its
territory at the disposal of the other, it considered that 3tates in the second category
should not be totally exempt from liability, for that would considerabiy weaken their
obligations as participants in the launching operation.  For that reason, the Brazilian
delegation would support the addition to the French proposal of a fourth paragraph
laying down that, if States participating in the launching of a space object put the
conditions of their co-operation in writing, Claimant States should be informed of those
conditions and observe the individual sharing of liability assumed by the Contracting
States. . :
That paragraph would have the advantage of specifying that all launchings of space
objects undertaken jointly by several countries must be covered by written agreements
among the States concerned; the importénce of those agreéments would thus be recognized
in the text of the convention and the apportionment of liability among the States
concerned would be facilitated. Subject to that addition, the Brazilian delegation was
willing to éupport the French proposal. ' _

Mr. RAQ {India) observed that the Brazilian proposal was based on paragraph 4
of article III of the United States draft (A/AC.105/C.2/W.2/Rev.t), save for the '
omission of the provisionvthat a copy of the terms of co-operation of the Conﬁfacting
States must be filed with the Secretary-Gensral of the Uﬁited Nations, 1t fhat provisi

were inserted, the Indian delegation would have no objection to the adopticn of the

Brazilian proposal.
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The only differsnce OptW“Pn the French proposal dnd the United States draft seemed
to be that, in the former, particulars which could be included in the definition of the
Launching State werc to be found at the beginning of paragraph 1. If a definition was
to be provided of the Launching State or authority, the United States draft was perféctly
acceptable. If, on the other hand, it was decided to omit such a definitiony then the
wording would have to be: ™A State which itself launches ... or proéures the launching

it

cs e .

With regard to paragraph 3 of the French proposal, provision must certainly be
made for the hypothetical situation envisaged in it. The last part of the pqragrnph
might, however, be‘amended to read "if for any reason the Launching State cannot be
easily identified®. _ | |

Mr. MILLER (Canada) suppofted the amendment submitted by the Indlan

fﬁprps“ntativp to paragraph 3 of the French pronoSal. It was inde2d the problems of
the Applicant State that should be the concern of the Sub-~Committec.
| In the light of the explanations given by the French err»SLntathB at the previous
meeting on the interpretation of "jointly and saverally ... ‘liable", the paragraph
proposed by Brazil cohstituted a retrograds step.in relation to paragraph 2 of the
French propbsal. The object of thé convention under preparation was to facilitate
the task of an Applicant State secking compensation for daﬁage. In the solution
proposed by Brazil, the Applicant State would have to be igformed of the conditions
governing co-operation boetween the Contracting States and, in addition, claim from cach on
of them compensatlon r'orrespondlnb to its share of the liability, which would entail a
great deal of unnecessary effort on the part of the Applicant State.

In any cass, in order to provide for the contingency in which one or morsz of the
Contracting States failed to pay the compensatlon clq1mpd the Brazilian text should be

supplemzntad by a provision similar to that in the last sentence of paragraph L of
article III of the United States draft.

Mr. HERNDL (Austria) pointed out that thé Brazilian amendment concerned
paragraph 2, rather than paragrapﬁ 3, of the French proposal.
Paragraph L of article III of the United States draft to which allusion had just
been made, was basal on the concept that, in principle, a State plac1nb its '

territory at the disposal of another for the launching of a space object bore the
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same liaﬁility as the Launching State. Indeed, according to the definition given in
the draft, a State from whose territory or facility an object was launched came into the
category of Launching States, just as much as States that actively and substantially
participated in the ]aunchlng.

The French proposal was based on a different concept and merely laid down secondary
liability for States whose territory or facilities had been used. According to that
concept, the primary liability lay with the State which actually launched the space
object. In the Austrian delegétion's opinion, a State lending its territory or
facilities for the launchihg‘of a space object should not be held liable unless the
Launching State as such could not be identified, in which case the Launching State's
liability would be transferred to the State whose territory or facilities had been used.

In any event, an agreement between the Launching State and the State whose
territofy or facilities were to be used concerned only the internal bilateral relations
of the,two_states.' For that reason, the concept expressed in paragraph 3 of the
French‘préposal should not be amended. Paragraph 4 of article III of the United States
draft and the text propesed by Brazil applied more to cases in which several States
co-operated in launching a spéce object than to the case of a givenlstate which merely
placed its territory at the disposal of other States which possessed the necessary
economic, financial, sc: ‘entific and technical resources to carry out a launchlng and

which should therefore bear primary liability for any damage caused.
The CHAIRMAN pointed out that the question of liability of States and

international organizations and that of j01nt and several liability when several States
palblclpatpd in a launching were 1ot sasily separable and should, in fact, be examined
together, Moreover the four drafts before the Sub-Committee had p01nts in common
which should make it casier to reach ﬁeneral agreement.

Nr. RETS (United States of Amer oa) pointed out that, in the problem under
d“scu551on, the rule of international law to be applied was set out in article VII of
the 19Q7 Treaty, which laid down that any State participating in any way in the launching
of a space object, includingiétatés lending their territbry or facilities, were liable
for any damage céﬁsed,vand that that liability was absolute.

_ The United Statas de Wegatjoh had no firm position on the proposals-before the
Sub~ Commlttea, but would point ouf that the French proposal deviated appre01ably from

the prov151ons of the said art1c¢e ViI. In any case, the definition of the liability
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of the State lending its territory or facilities, as given in paragraph 3 of that

proposal, would hold good in some circumstances but not in others. The Brazilian
representatlve had pointed out that the role of a State lending its territory was not '

- always completely passive. Indeed, it might in some cases be difficult to decide

whether a State had effectively participated in a launching, thus coming under paragraph ’
2 of the French proposal, or had merely lent its territory or facilities, in Wthh case
paragraph 3 of that proposal would be applicable.
Regardless of the legal and polltlcal problems, the difficulties which had just

been mentiéned arose from the diversity of international co-operation systems. In the
normal course of events, a State lending its territory cr facilities laid down certain
condltlons for instance, it wished to derlve certain advantages from the launchlng
and, as a general ‘rule, stipulated that its nationals should be employed at the launching
base. The French proposal would be valid in particular for cases - which were in any
case rather thecretical - in which the State lending its torritory or facilities played
a completely passive role. If the French proposal laid down that the State actually
carrying out the 1aunch1n5 bore prime liability and the State lending its territory
or facilities secondary liability, it could be regarded as an interpretation of
artiéie VII of the 1967 Treaty. The effect of the French proposal would, however, be
to relieve the State lending its territory cf all liability. Although that solution
might be suitable-in éome cases, it would certainly be inadequate in others. The
United States delegation would like to hear the views of other delegations on that
matter, | ’

o - Mr. 'AMBROSINI (Italy) thought that the proposal that agreements between States
carfying out launchings as a JOlnt project should be published and made known to

everyone in advance should be rejected. The French proposal which the Italian
delegation accepted laid down that, whenever several States carried out a launching as

a joint’ pr03@ct ‘they were jointly and severally liable. The injured party therefore
knew to whom it ‘should present its claim for compensatlon and it could choose any State,
in accordance with a well-known pr1nc1plv of continental law. Consequently, there

would be no difficulty in that rcspect. Nevertheless, it might be desirable to know

in what way the liability for compensation should be shared among the States co-operating
in the launching; that, however, was a matter of internal relations, which did not
concern the injured party. The Austrian representative had spoken of thilateral

relationsﬁ, but it might well bs a matter of multilateral relations. Consequently,



it was hot necessary, and it might aven be irksome, to oblige the participating States
to file a ccpy of the terms of their CO—ooeration with the United Nétiohs Secretariat 03

with any other body. Mbreover, 1t was 1mportant not to overload the tcxt of the
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Convention or to raise qucstlono that could be left aside. ‘ ‘

In the draft which the Italian dclegatlon was going to oubmlt, me ntion was made of
the apportlonmcnt of liability for compensation among the States part1c1pat1ng in
the launchlng, tut only in order to simplify matters. That reference could be delcted
since the matter was of no concern to the injured party, because the States
co-operating in the project were jointly and severally llable.

With fegard to the United States representative's statement, it was true that
articlevVII of the 1967 Treaty laid down that each State that launched an object into
outer space, and each State from whose territory or facility an object was launched,
was internationally liablc for any'damage caused, but the Treaty did not state whether
or not the liability should be apportioned. That article could, in fact, be
interpreted to mean that a State Qhose terriforykor fécility had been used could become
seccndarily liable if the Launching State did not respond.

As a general rule, the Launching State possessed its own facilities. Some
internaticnal organizations, such as the European 3psdce Research Organizétion (ESRO),
also had their own bases and facilities. There was no dlfflculty if a State or
organization launched a space object from its own fa0111t1cs, but it woulu seem to be
necessary to distinguish betwesn active and purely passive participation in the case
of a State lending its territory or facilities to another State wishing to launch a |
space object. » . _

Mr. EORSI (Hungary) said that his delegation considered that the best solution
from the point of view of the victims of damage resulting from space activities, would
be for all the States taking part in a launching, including the State which made its
territory or fa0111t1es available, to be jointly and severally liable. “ If the
majority of members of the Sub Commltteo accepted the French proposal, Hungary too
would accept it in pr1nc1plc. _ .

With regard to the 1nterprctatlon of artlclc Vil of thc 1967 Trcaty the Hungarian
Aclcgatlon was in complete agreement w1th the representative of Ttaly: the definition
of primary and secondary lloblllty le not come within the ocope of that Treaty, which
stated only general rules, and one of thc Sub- Commlttee's ‘tasks was to make those rules

explicit.
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The French proposal, like the draft convention submitted by Hungary, (ibid.)
racognized the liability of the Launching State. It was important to determine in what
way that liability arose. He, for his part, considered the wording "cannat identify the

iatter! in paragraph 3 of the proposal too narrow in scope.  The Indian representative's

sstion would be preferable provided that it was worded more satisfactorily. It
wa3s Lecessary to'pr6Vide that the State whose territory had been used should be obliged 4o
lisclose, if nsed Bé, the name of the Launching State. If it did not comply with
'that.obligation, tha Staté whose territory had been used would itself be liable.

As it Stood, the text suggestsd by the representatives of India might be
interpreted as obliging the victim to identify the Launching State, either by applying
to the State‘whose territory had been used or by other means.  Hungary supported the
delegatibhsvwhich had suggested that the words "if it cannot identify the latter®
should be replaced by if iﬁ does not identify the latterh, The victim State could
then apply to the State whose territory had been used, which, if it did not reply,
would bz held liable for the damage caused,

Ths Hungarian dslegation agrzaed with the rupresentatlve of Italy cancernlng the
amendments to be made to paragraph 3 of the French proposal |
With regard ta the Brazilian amendment, his delegation reserved the right to

revert to it when it had received the written text of the amendment, but it agreed
wvith the representative of Itély that agreements betwsen States co-operating in
launching operations should not entail any consequences for the victims.  Moreover,
thn draft convention propbsed by Hungary did not refer to internal relationships which
might exist betwesn Launching 3tates. It was for the same reason that Hungary was
cpposed to paragraph 4 of article ITII of the United States draft convention: if an
agrcament of the type envisaged were deposited with the Secretary-General of the Unditad '

Nations, it mlght glV; rise to various interpretations which might cause considerable
difTiculties for the victims. The aim of the victims was to obtain compensation as
quickly =as pbssibleband they had nothing to do with the agreements existing between
the States liable. The compensafion of victims was moreover the object of all the
draft conventions providing for joint and several liability.

. In that connexion, the French translation of the end of article VI of the draft

convention submitted by HungLry qhﬁuld read "ils sont sollialramont rosponbablbs" and

not "conjointement et solidairement responsablest.
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iéimilarly, under paragraph 3, when an international organization was involved in
the léunching of the space object which had caused damage, the organization and its
member States were jointly and severally liable, but the procédure'was Jifferent,
The claimant, in fact, first approéched the internaticnal organization to claim
.compensation and it was only in case of non-settlement that it could apply to the States

members of the organization.

The CHAIRMAN asked members of the 3Sub-Committee to meet pfivately to draw up

a ﬁext which would be acceptable to all taking part, so as to avoild a prclifération of
proposals without unanimity being achieved on any of them. o
ORGANIZATION OF WORK ‘

Mr. VRANKEN (Belgium) recalled that it had been provisionally agreed that the
Sub-Committee would devote one week of its work to the consideration of item 3 of the
agenda, . After consultation with other delegations to the Sub-Committee, it appearéd
that three days might be sufficient for the study of itém 3, if the Sub-Cormittee met
ﬁwice a day. In addition, in order not to intcrrupt the discussion"faking'place on the
draft agrecment on liability for damage caused by the launching of objects into outer
space, the study of item 3 could be postponed until thé end of the following week.

Mr. REIS (United States of America) pointed out that in resolution 2345 (X¥XI1)
of 19 December 1967 the General Assembly had called upon the Committee on the Psaceful
Uses of Quter Space to complete the preparation of a draft agreement on liability before
the opening of the twenty-third session of the Gensral Assembly. 3o far only four >f
the fourtsen headings of the draft agreement had been considersd in detail by the .
Sub-Committee during the session. The United States delegation therefore considered tha
the Legal Sub—Committeé should devote the whole of the present session to consideration

“of the draft agreement on liability, to the exclusion of the other items on the agenda.

Mr. DELEAU (France) supported the Belgian proposal. It seemed to him only
reasonable that in the organization of its work the Sub-Committee should take account
5f the two resolutions addressed to the Committee on the Peaceful Uses of Outer Space
by the General Assembly at its last session, resolution 2345 (XXTI), to which the
representative of the United States had referrsd and resolution 2260 (XXII) of

3 Novembar 1967, in which the Committee on the Peaceful Uses of Quter Space had been urge
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‘ctlvely to pursue its work on questlons relating to the deflnltlon of outer spaco and
the utilization of outer space and celastial bodies. It had originally been plannoi
to davote one week to the study of the latter question,_but the French delegation,
which had pressed for the Legal Sub-Committee to study questions relating to the
definition and ﬁtiliz ation of outer space, would be willing for that perlod to be reduced
£ three days in view of the priority to bs given to the preparation of a draft agreement
on liability. |

Mr. RIHA (Czech)slovakla) and Mg;_glggggv (Union of Sovist Socialist Republics)
supported the Bslgian proposal.

The CHAIRMAN suggested that the Legal Sub-Committee should devote three days

only, later in thes session, to a study of questions relating to the deflnltlon of

outer space and the utilization of outer space, it being understood that the remainder
of the session would be devoted to the preparation of a draft convention on liability.

It was so decided.

The meeting rose at 1.20 DL,
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the right to apply to the United States for compensation but the United States could
then make a counter-claim for compensation from the Launching State.

In any case the aim of the United S ates was to safeguard the rlghts of possible
victims and to simplify the proceedings for claiming compensation. In so doing it
wished to bear in mind the possibility of the United States nationals who might‘be
victims of damage caused by space activities of other countries. The United Kingdom
proposal was excellent in that respect in that it considered first and foremost the
point of view of the victims. Moreover, it included terms already used by the
United States. It was true that the United Kingdom proposal was not free of ambiguit;
but that was inevitable for it was impossible to summarize in a single text all the
various types of existing and future 1nternat10nal co-operation.

The CHAIRMAN noted that the French delegation was in favour of its own
revised text and that the United States delegation was in favour of the United Kingdom

proposal the major difference apparently being the words "under the present
Convention in the United Kingdom text.
Miss GUTTERIDGE (United Kingdom) said that she was prepared to delete the

words "under the present Convention" if that would make agreement easier.

It was true that the words "which actively and substantially part1c1pates in the
launching of a space object" could be given a broad interpretation, hut, as the
United States representative had pointed out, there‘were any number of possibilities
for international co-operation. The French text mentioned a State which "procures
the launching by another State of a space object". - It seemed to her that that would
give rise to far more difficulties of interpretation than would the wording used in the
United Kingdom proposal, for it could cover far more than mere arrangenents made by
one State to enable it to use the territory of another State or its launching facilitie.

The CHAIRMAN though that, in view of the opinions expressed, the Sub-Committe

' could perhaps accept the following text: "a State which launches a space object ...

shall be liable for damage caused to persohns or property during the launching, transit
or descent of such space object, irrespective of the place in which the damage has
occurred” . _ : v |
- Mr, AMBROSINI (Italy) agreed in substance with what had been said. Some
speakers had expressed doubts concerning the degree to which a State whose terrltory
or facilities were used should be liable. On the other hand, the United States

representative had said that, even if his country merely lent its territory or

facilities to another State without taking any part whatever in the launching of a
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space objecﬁ, it would be ready to accept liability'for any damage resulting from
thet launching. He was happy to hear that, since his own country had made such
arrangements on several occasions. The point was perhaps a fine one but he felt that
it would be useful to specify that the State whose territory or facilities were used
remained liable. That was why Italy maintained that the State whose territory or
facilities were used should be considered a Launching State and should itself be
liable even if it aid not actively and substantially participate in the launching or
in the control of the transit or descent. If a State was liable simply beoause it
‘lent its territory or facilities, there was all the more reason for it to be ‘liable
if it participated actively and substantially in a luanching.
His delcgation therefore suggested that a phrase such as "even if it does not-
participate substantially in the launching' should be added to the proposed texth.
If a State was lisble when it did not participate in certain activities, 1t would
necessarily be so when it did participate, dnd all cases would thus be covered.
Mr. REIS (United States of America) agreced with the Ttalian representative
but thought that the point he had raised should be examined in connexion with
~ paragraph 3 of the revised TFrench proposal or the United Kingdom amendment.
Mr. AMBROSINI (Italy) concurred in that opinion.
The CHATRMAN nsked whether the Sub-Committee accepted the text that he-

had read out concerning the liability of a State which launched a space object.

Mr. RAQ (India) said that he was prepared to accépt the text suggested by
the Chairman, subject to the possible amehdment of the opening words to take account
of the definition of the Launching State o he adopted.

The Chairman's proposal was adopted.

The CHATRMAN invited the Sub-Committee to resume its con31der%tlon of the -

question of the field of application of the convention which loglcally should come
immediately after the general rule that had just bcen adopted.

Mr. REIS (United States of America), referring to the amendments made to
his proposal (A/AC.105/0.2/L.34), recalled that he had agreed with the Canadian
representative's suggestion to delete the word "ohly” in the phrase "only if such
damege is caused.....” by which he had consented to replace the end of the first
paragraph. On second thoughts, however, that adverb secemed to him to be indispensable

and he preferred to reintrocduce it.
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The GHATRMAN pointed out that it had also been agreed to add the words

1of the space object! after the word "descent”.

Mr. AMBROSINI (Italy) said that his delegation accepted the amended United
States text. 'It had doubts, however, about the beginning of ths second paragraph, ir
which, after the deletion of the words "the collision of%, it was no longer clear

what meaning was to be given to the words "third parties™. The words "the collision

of" should be restored together with some indication that the space objects had
interfered with each other, for instance during manoeuvres. Alterﬁatively, it shoul
be explained.more clearly what was meant by the expression "third parties® and whethe
it implied those that had not éollided, third parties on the ground or third parties
that were in the atmosphere in some way. v

Mr. MILLER (Canada) said that he withdrew his requesf for the deletion of
the word "only", for on second thoughts he recognized the value of that adverb.

With regard to the interpretation-of the words "third parties™ to which the
Italian representative had referred, the United States proposal indicated clearly wha
it meant. ~The first paragraph referred to damage to a space object of a Launching
State caused by the fault of another Launching State. Thus the two parties were
¢learly identified. " The second paragraph related to damage caused to other persons
by the fault of one of the two parties.,

His delegation had alréady explained why it was opposed to the word "collision";
forms of damage other than collision could cause a spaée object to veer off course
or to return to earth prematurely, and cause damage to third parties.

‘ Mr. VRANKEN (Belgium) endorsed the Canadian representative's observations.
He would however, like the words "individually and jointly" in the English text of
the second paragraph of the United States proposal to be translated in the French
text by the word "solidairement® which was the term used in the French proposal
concerning the State liable and joint and several liability. For the rést, he was
willing to accept the United Swates proposal. » '

Mr. O'DONOVAN (Australia) said that, in view of the positive form'now given

to the first sentence, he could accept the United States proposal, provided that the

Sub-Committee subsequently adopted a text defining cases of absolute liability. The
notion of absolute liability was also absent from the paragrdph that the Sub-Committee
had adopted earlier in the meeting. It was essential, howéVe:, that it should be
introduced in some way . It mighﬁ perhaps have been best to state it in the text
which had just been agreed upon, if necessary restoring the negative form of the first

paragraph of the United States proposal.
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The_CHAIRMAN said that he thought the question could be settled by the

insertion of ihe word "absolutely® before thé word "1iab1é".

Mr, DELEAU (France) said that he would like it to be made clear, in
connexion with the launching, transit or descent, that the reference was to the
'.Launohlng State's own space object. H

In the second paragraph of the United States proposal the words “the collslon
of" should be deloted, for the reasons glven by the Canadian delegatlon Moreover,
the express1on 1nd1v1dually and jointly"! formally excluded joint and several
liability. His delegatlon wondered whether that had really been the sponsor's
intention; “on that point it supported the comments made by the Belgian delegation.

It did not see why in that particular case, the victims should be deprived of the
safeguard that the principle of joint and several liability provided for them.

‘ Mr. RAO (India) said that he was grateful to the Australian representative
for pdinting out that the paragraph previously adopted did not include the word
"absolutely" and he suggested that the word should be inserted in the text.
| With regard to the first paragraph of the United States proposal, as the Chairman
had p01ntod out, it had been agreed that the words “of the space object" should be
added after the word "descent". That mlght lead to confusion, however, since the
earlier part of the paragraph referrod to "space objects of other:Launching States".
What was meant was that the Launching State was 11@010 for the damaoe caused by its
own space object to the space objects of other Launching States and their personnel
oolely if such damage was caused by the fault of the Launching State,

With regard to the second paragraph, his delegation wholeheartedly approved
of what the Canadian representative had said concerning the interpretation of the
words "third parties’.

Moreover, in the Engllah text, the expression used should be either "individually
and 301nt1y or “jointly and severally" throughout; it should not be sometimes cne
and sometimes the other. = The second formula seemed preferable.

Lastly, the question had been raised whether the word "transit? included

' "activities". He suggested that the word "transit! should be replaced by the word
”voyago” ‘ _ '
' Mr. EOBSI (Hungary) pointed out that his délegation accepted the principle of

absolute liability and therefore had no intention of questioning it.  The article

under discussion, however, dealt with the field of application, and not the extent
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of 1liability. The comparative tables included a heading entitled "Question of
absolute liability and exoneration from liability". The question whether liability
was or ﬁas not absolute arose from the possibilities of exoneration and he thought it
would be better to defer the question of absolute liability until the pertinent heading
was considered. "Absolute" liability was not in fact absolute, since the fault of
 the victim constituted an exonerating factor. ' v v

Mr. REIS (United States of America) supported the Indian fepresentative‘s
suggestion concerning the text already adopted and asked the Hungarian representative
whether, in view of the fact that the principle of absolute liability was not in questi
he could not accept that suggestion. His delegation considered it essential that the
principle of absolute liability should be mentioned in an article of such fundamental
importance.

The CHAIRMAN said that, whatever the Sub-Committee might decide in that

respect, some questions, such as those conéerning nuclear damage, various exonerations
and so forth, would still have to be settled. If the Sub~Committee decided to insert
the word "absolutely" in the text it had adopted, that would simply mean that it
endorsed the general concept of absolute liability.
Mr. MILLER (Canada) said that he shared the view expressed by the
Australian representative.
Moreover, in the text already adopted, the phrase "irrespective of the place
in which the damage has occurred" seemed to him to be rather too wide in scope,
for it might refer to a celestial body, and in that case the Launching Stafe would
theoretically be absolutely liable for the damége sustained. o
The CHAIRMAN noted that agreement had not yet been reached on the question.
He suggested that it should be dropped for the time being in order to enable delegation

to consult each other. v .
Miss GUTTERIDGE (United Kingdom) said that she supported the Indian proposal
for the amendment of the first paragraph of the United States proposai. '
 Mr. HERNDL (Austria), referring to the definition of Launching State

appearing in the United Kingdom amendment, noted that it began with the words "A
State which launches a space object ..." whereas the United States proposal said
"The Launching State ...". It was better to use one and the same formula.
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In connexion with the first paragraph of the United States proposal, his delegation
had no objection to the negative form used. Itiagreed.with those who maintained that,
if the paragraph began by stating the principle of absolute liability, it would be
better to revert to the negative form to distinguish between the two cases: that of
absolute liability and that of liability by fault.

Mr. AMBROSINI (Italy) accepted the suggestion that consideration of the

question of absolute liability should be deferred until the Sub-Committee considered

the corresponding heading in the comparative tables. _

He regretted that the discussion bore on a text which had been re-drafted ueveral
times; an up-to-date written version would be highly desirable. For instance, in
the second paragraph of the United States proposal it was still not clear how the
first phrase was to be interpreted and whether it was supposed to refer to damage
caused to third parties by several space objects together and at the same time.
Moreover, there was nothing to say where the damage to the third parties was caused. _
Was it in outer space?  Since the Sub-Committee had accepted the principle of fault,.
the article could not be appliéd in outer space. It could be deduced that it could
and should be applied to damage on the earth but it was doubtful whether it could be
extended to damage caused in the earth's atmosphere. ’

He would like the discussion on thb United States proposal to be suspended pending
the circulation of an up-to-date text.

Mr. REIS (United States of America) said that he saw no reason why the
Sub-Committee could not prov151onally adopt the first paragraph of his proposal as a
future part of article II of the draft convention, it being specified that, if the .
notion of absolute 11ab111ty was inserted in the text adopted during the neetlng, which
would form part of article I, those provisions of article II would be appllcqble without
prejudice to the provisions of article I.

Mr. PIRADOV (Union of Soviet Socialist Republics) staued hlS delegatlon’s
position on liability for damage - a key question, for the final solutlon would_depend
to a large extent on the effectiveness of the instrument.

First of all, it was essential that the formula adopted should in all respebts
conform. to the provisions of articles VII and VIII of the 1967 Treaty. Some
delegations had dravn attention to gaps in that Treaty. His delegation, for its part,
sonsidered that the conclusion of the Treaty had marked a decisive stage in the
elaboration of a body of international space law and that it provided a solid basis

for further work in that field, *the more so since over a hundred countries had already
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signed it. Aslthe French representative had pointed out} hoWever, in drawing up phe
draft agreement the Sub-Committee should seek to develop, rather than restrict, the
principle of liability set forth in the‘Treaty. Moreover, as the Indian representati:
hed recommended on the basis of erticle VII of the 1967 Treaty, all countries
participating in a space aotivity should be regarded as jointly and severally liable
for any damage caused. For that reason the Soviet Union delegation considered that,
in order to strengthen the principle of joint and several liebility of all States
participating in a space activity, article VI of the Hungarian draft (A/AC.105/C.2/W.2,
Rev.4) was the best proposal of all. The protection system envisaged in article III
of the United States draft (ibid.) was excessively couplicated. As the Australian
representative had pointed out it was important that the instrument prepared by the
Sub- Committee should be as Sinple as possible. |

The French proposal concerning the State liable and joint and several liability
deviated appreciably from the other proposals submitted to the Sub-Committee, and
fron Soyiet Union concepts of liability The French proposal meant that, in the case
of space activ1ties undertaken Jointly by ¢ ‘sveral States, one of them was primarily
liable to pay compensation for damage. \According to the Soviet Union thesis, on the
other hand, in the event of damage the Applicant State should have the right to
present a claim for compensation to anyone of the participating States. Nevertheless,
in its desire not to delay the preparetion of the draft agreement on liability, the
Soviet Union delegation would be Wllllng to support the French proposal - although it
would have preferred another solution - provided, of course, that the principles set
forth in the 1967 Treaty were not called into question.1

If the principle underlying the French proposal was accepted, namely, that the“\
Applicant State should present its claim for compensation to a specified State, and
not to any one of the States pa:ticipating in a joint progect it had still to be
determined vhich State should bear the principal liability, for the identity of the b’
State launching, or procuring “the launching of, a space object was not at all clear
from the legal standpoint. *? There again the best solution, if the French proposal
was accepted, was to be found in article VIII of the 1967 Treaty, which laid down that
"A State Party to the Treaty on whose registry an object launched into outer space :
is carried shall retain Jurisdiction and control over such object, and over any v
personnel therecof, while in outer space or on a celestial body". It could therefore

be surmised that, in the case of a joint programme, the principal liability for any

damage caused would be borne by the State on whose registry the space object causing




A/AC.105/C.2/SR.97 106 -

the damage was carried. If it proved impossible to identify that State, the liability
for the damage wouid then be borne by the State whose territory or facilities had
been used for the launching, provided, however; that the latter had the right to take
proceedings against the other countries which had participated in the joint prograrme .
The principle of the joint and several 1liability of all the participating States would
thus be preserved; ' however, an order of priority would be indicated in the procedure
to be followed in presentlng claims for compensatlon, but it would not be necessary

to specify the precise moment at which the State whose territory or fac111tles were
being used for the launching of the space object changed from a passive to an active
participant. Tt would in any case be a mistake in his delegation's view, to'exempt
the State which lent its territory or facilities for the launcﬁing of a space objéct,
and which thereby participated in the launching, from all liability. '

_ Lastly, the Soviet Union delegation wondered whether the time had not cone for

" the Legal'Sumeommlttee to pass on to a new stage in the preparation of the draft

agreement on liability by setting up, in conformity with its practice, o wprking party
to prepare the finai version of the provisions on which the members of the Sub-
Committee had already reached agreement, it being understood that participation in the
discussion of the working party would be open to all members of the Sub-Coumittee so
desiring. o o ‘
Mr. RIHA (Czechoslovakia) shared the doubts expressed by the Indian
representative on the expression "individually and jointly liable" in the second
paragraph of the United States proposal That expression might well be nisunderstood
in the various translations which the signatory States would use. For instance, the
formula would be guite meaningless if translated literally into Czech. Three
possibilities were'open to the Sub-Committee: "“severally and jointly", "both
individually and jointly", and "individually as well as jointly". The Czechoslovak
delegation -inclined to the first formla, but whatever the decision of the Sub-
Committee it was absolutely cssential that the same formula should be used throughout
the draft convention, _ \ |

The CHAIRMAN suggested that the Sub~Committee should adopt the first
paragraph of the United States proposal, as amended in the course of the discussion.

Mr. PIRADOV (Union of Soviet Socialist Republics) considered that, in view

of the importance of ‘the matter, the Sub-Cormittee could not come to a decision

without having a complete written text before it.
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Mr. REIS (United States of America) said tkat he was reluctant to issue, on
behalf of the United States, a version which would contain ideas and suggestions
emanating from a number of delegations. In fact, the central idea had been drawn
from the Hungarian draft. _

The CHAIRMAN suggested that the delegationsconcerhed.should prepare a joint
proposal which would be acceptable to all the members of the Sub-Committee.

It was so decided.

The CHAIRMAN invited the Sub-Committee to take a decision on the possible
establishment of a working party, as suggested by the Soviet Union-delegatibn.

Mr. PIRADOV (Union of Soviet Socialist Republics) considered that it would

be better to give the various delegations time to think over the matter and come to

an, agreement on that procedural question.

The meeting rose at 12.55 p.m.:
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‘Tt was quite natural that the State whose natioﬁals had sustaincd damage should
be entitled to present clains in respéct of those nationals. With regard to permanent
residents who were nationals of another State, the Hungarian delegation saw no nced
to give that State the right to prusent clains. If a Swede wh- rééided perﬁaﬁ&ntiy
in the United Kingdom sustained damage in Italy, it was perfectly normal that it was
Sweden which was entitled to present a clain on his behalf. If foreigners pernanently

resident in the applicant State were not considered a speciél case, the nunber of

@»

tates presenting claims would be smaller, which would sinplify the procedure.MB
_ It should also be noted that in international law the status of permanent%residenﬁ
depended on the internal law of each country. If -the convention were to provide for

the case of foreigners permanently resident in the applicant State, difficulties might v
arise from the fact that before the convention could be applicd it would be necessary
to settle the question of the definition of foreigners permanently resident in the

applicant Stateavl
}Undpr the Hungarian draft, only the State of nationality and the State whoso
territory had sustained danage would be entitled to present clalns.‘ That would be a
simplification, and that was why Hungary recomnendcd its proposal to the oub—Comnlttee,
‘Mr. SEPULVEDA AMOR (Mexico) said that his delegation was gqlng to have

circulated officially a proposal which had alrecady been subnitted informally, it -

concerned clains for damage sustained by persons pernanently resident in the territory
¢ a 3tabe of which they were not nationals.* It was a natter of reversing the rule
provoscd by the United Kingdon delegation: it was for the ﬂppllcant State to present
claims for danage sustained by its nationals and by persons permanently resident in
its territory, the State of nationality being able to present clains in respect of its
own. nationals only if the applicant State did not present then in respect of foreigners
permanon-‘bly resident in its territory. The criterion which made it possible to
detertine the State able %o present clains was the place where tThe ddmage had occurred,
uhich would simplify the procedure. The Mexican delegation saw no reason to give
prcference to the State of nationality. Furthermore, it considered that the
rresentation of claims was a completely different problen from that of the protection
of_nationals abroad.

Mr. HERNDL (Austria), referring to article VIII of the Hﬁngarianfdraft
asked whether it was to be interpreted as conferring upon States in whose terrltory the

damage had oceurred the right to present clains in rospuct of all persons who had

——ca

*  The Mexican proposal was distributed asg docunent A/ACLL05/C.2/T 43,
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sustained damage in their territory, with the excepﬁion, of'course, of* nationals of
the Launching State and persons in the irmediate vicinity of the area where the
launching operationsAhad taken place.

Mr. EORSI (Hungary) replied in the affirmative: any person who was for any
reason in the territory of a State, even as a tourist, and who had sustained damage,
was represented by the authorities of that country, whether or not the person was a
national., In any case, the injured State would present clains concerning its own
nationals; it was better for it to submit clains in respect of‘foreign vietins too,
for that would avoid a multiplicity of claimants.

' Mr, BEREZOWSKI (Poland) said that the United Kingdom proposal went a little
further than the text of the 1967 Treaty. Article VII of that Treaty established

clearly that the victins of damage caused by space activitics could be cither States

or nationals of those States. It appeared that the problen of persons permanently
resident in a particular State was a different problen fron the question of nationality
or territoriality, both of which were provided for in the Hungarian draft. The Polish
delegation considered that the draft convention should be drawn up within the linmits
laid down by the 1967 Treaty: the United Kingdom proposal, which would tend +to

broaden the definition of the Victim, did not conform with article VII of that Treaty
and his delegétion was unable to support it.

Mr., RIHA (Czechoslovakia) said that the fundamental idea of the convention
should be the protection of victins., Many delegations had stressed that all the '
provisions of the convention should be as simple as possible, and the Hungarian draft
was based on that concern for simplicity. It was a matter of establishing who could
present claims on behalf of the victims; it seemed logical that it should be the State
in whose territory the damage had occurrcd. If too nany States were to be entitled
to present clains, there was a danger that foreigners who had susteined danage in
the territory of an injured State would be treated unfairly by comparison with
nationals of that State, The State in whose territory the damage had occurred should
therefore be, if not the only State, at least the first State ontitled to present
clains, whatever the nationality of the victins. ' .

The CHATRMAN suggested that the discussion should be suspended, since the
two proposals submitted for consideration by the Sub-Cormittee had not yet .been

circulated, Morcover, it did not appear that therc was unaninity on the need to

"introduce into the convention the question of persons permonently resident in the

territory of a State of which they were not nationals. Further exchanges of views were

therefore necessary.
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ORGANIZATION O WORK
The CHATRMAN recalled that the representative of the USSR had suggested that
& working party should be set up, consisting not only of the sponsors of the various

proposals but also of all nembers of the Sub-Committee who wished to take part in the -
activities of the working party.
Mr, DELEAU (France) said that his delegation had weighed the advantages and

.disadvantages of the suggestion made by the representative of the Soviet Union, 4

working party would be useful provided that the discussions reserved for the plenary
nectings were not continued in the working party, which would be a waste of time. The
affectiveness of such a working party would depend on the precisencss of its terms of
reference; the working party would have to be given drafting work confined to the point
on which generdl agreement had elready been reached in’plenary. At the present stage
of the work genefal agreement had been reached on the field of application of the
convention; damage caused to persons and property; damage occurring during the
launching, transit or descent of a space object, whatever the cnvironment, and
exceptions concerning certain categories of persons. In rcspect of the States liable,
the general opinion was fairly close to the position adopted by the French delegation,
which distinguished between the Launching State proper and the State which made its
territory available to the Launching State. In regard to the nature of the libility,
agrecnent had almost been reached on liability for risk on the earth and in the
atmosphere, with certain exemptions, and liability for fault betwcen space objects.
Honce if the proposed working party did the drafting work on the basis of the
principles agreed upon in plenary, thereby relieving the Sub-Cormittee of that task,
the initiative taken by the USSR delegation would help to advance the work. The
rench delegation thereforc supported the suggestion of the Soviet Union provided that
the working party would have very precise terms of reference and.thatMits work would
be presided over by the Chairman, L o v _
Mr. REIS (United States) said that, if the Sub~Committee was of the opinion
that the setting up of a working party was the best way to speed up the work, the
United States delegation was ready. to.support that suggestion. The informal
consultations among members of the Sub~Cormittee had enablea the Sub-Committee to make
considerable progressy, but it had become inpossible to continue.such consultations,
since not ail participants had been willing to go on with then.
' Mr, PIRADOV (Union of Sovet Socialist Republics) thanked the members of the

Sub-Committee for understanding the desire of the USSR delegation to speed up its work

and moke it nore effective, so that the draft convention could be submitted to the
General Assembly at its twenty-third session.
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The working party itself éhould determine its procedure. His delegation agrecd
with the French delegation that the working pafty'should‘take over the work of
draftiné, on the basis of the principles agfeed upon in plenary neeting, on the clear
understanding'that there was no question‘of replacing one body by another.,

Mr. AMBROSINI (Italy), recalling that he had made a sinilar proposal some
days previously, supported the proposel for the establishment of a working party.
He considered that it should be a kind of drafting cormittee, whose task would be;

not to continue the discussions of a general nature, but to arrive at a joint stqtencnt
on the basis of the data provided by the discussions in the Sub-Committee. He was
also of the opinion that the Chairmsn of the Sub-Committec should preside over the
working party. o . ‘

Mr. KHERADMEH (Iran) wondered whether, in view of the snall nenbership of 7
the Sub-Cormittee, it would not be preferable to give up the idea of setting up'ﬁ

worklng party and to prolong the neetings of ‘the Sub-Cormittee.
Mr, MILLER (Canada) supported the idea of setting up o working party.
Mr., O'DONOVAN (Austre alia) supported the constructive suggestions of the
USSR and the Unitcd States. His dblegﬂtlon, too, wished to speced up the work, He

suggcsted that when the Sub~Cormittee rcachcd in pr1n01plo agrecnient on any natter

it should irmediately procecd into worklng perty to draft a final text.
Miss GUITERIDGE (United Kingdom) said that she, too, felt that progress had

. been slow and she welcomed the proposal by the representative of the Soviot.Union;

she SHQred"the opinion expressed by the French delegation that the working party

should be given precise termns of reference and should confine itself to drafting work.
The CHAIRMAN noted that the Sub-Cormittee appearcd to favour the setting up

of a working party to draft the provisions on which there had been gencral agreenent

in plenary meeting; the working party would thercfore be sct up and would neet as

soon as possible.

The necting rogse at 1.10 peIie
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The CHAIRMAN said that there seemed to be general agreement in the Sub-
Committee on certain principles. It seemed to be agreed that one source of
exoneration from liability would be proof that there_had been a wilful act or gross
negligence on the part of the claimant. It had also been agreed at the previous |
session of the Sub-Committee that liability should not apply to damages sustained by
nationds of the Launching State or by persons participating in, or in the immediate
vicinity of, the launching. Lastly, there was agreemént on the basic principle that
there would be no exeﬁption in cases where the Launching State had conducted
activities not in conformity with the 1967 Treaty, with the United Nations Charter or
with certain other conventions or agreements. Furthef clarification was required in
respéct'of the other conventions or agreements. »

| Mr. MILLER (Canada) said that at the previous meeting there had been

agreement in principie to the language used in article IIT of the Indian proposal
(A/40.105/C.2/1.32) and certain amendments to that propossl made during the meeting.
He asked whether the Sub—Commiﬁtee could agree that it had achieved a sufficieﬁt
consensus on that subject to transmit it to the drafting group for elaboration and
"to proceed to consider another heading. ' .

Mr. AMBROSINI (Italy) said that his delegation agreed in principle with th

formilation in article III of the Indian proposal that "no exemption from the princi

of absolute liability will be granted in cases where the respondent has conducted
activities which affect the rights of other States under general international law."
but he thought that the article should not merely refer to "general international la
but should make specific reference to the relevant provision in the 1967 Treaty.

Mr. MILLER (Canada) fuily agreed with the Italian representative but
pointed out that the sentence to which the latter was referring in the Indian
proposal had been withdrawn in favour of a specific reference to the 1967 Treaty.

Mr. BEREZQUWSKI (Poland) thought the Italian representative was right in
saying that it was geﬁeral internétional law that was referred to in article III.
of the 1967 Treaty. He thought, however, that if the draft agreement was to include

a reference to the 1967'Treaty or to the principles of international law it would

be sufficient merely to mention intermational law without specifying whether or not
it was general international law. Article III of the 1967 Treaty said Y,.. in

~accordance with international law, including the Charter of the United Nations®
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because the Unlted Nations Charter formed part of 1nternatlonal law. 'Hence, if
reference vas made to artlcle 111 of the Treaty there was no need to refer also to
the Charter and to international law. Bearing in mind, however, the case of States
whlch mlgh not be parties to the 1967 Treaty it might be preferable not to refer
to the Treaty but merely to 1nternatlonal law. - B
Mr. SINHA (Indla supported the Canadian. representatlve s suggestlon that

the Sub-Committee had perhaps reached sufficient agreement on general pr1n01ples
to reier that topic to the drafting group. '
a The CHAIGMAN suggested that it might be advisable to refer the subject
to the drafting group in view of the ‘difficulties of reaching agreement on an exact
formilation in the Sub-Committee. o

 Mr. NAKAJTMA (Japan) queried the exact meaning of the term "insofar as'
'in Avticle III of the Indian proposal. If damage was only partially due to grbss

negligence or wilful act or omission, then exoneration from liability should be

granted "only to that cxtent". The wording‘to be used could be discussed at the
Working Party. o
Vir. HERNDL (Austrla) said that, as he had stressed at the previous meeting,
"his delegation much prefer“ed the orlglnal wording of the Indian propcsal for o
Article III. If, however,that was not agreed upon, his delegation would accept a
" reference to the 1967 Treaty, the United Nations Charter and other conventions and
egreements. ' : |
Mr. AMBROSINI (Itaiy) said that the Japanese representative was right and
that the words "wholly or partially" should be deleted from the Indian proposal. If
there was exémptien from liability only in cases of a wilful act on the part of the
claimant, that almost constituted‘a situation of fraud and it was not conceivable that
the ll%bl]lty of a &bate which commltted an act of grave negligence could be merely
d'mJnlened - 3% must be abeolute .
o Mz, HAIS (United States of America) and Mr. MILLER (Canada) thought that a
vrsed text of the Indian proposal should be submitted to the drafting group. ’
Mr. SII STNHA (India) said that his delegation was not particularly attached

to the term "1noolar as" and would be prepared to consider alternative wordlng.
He would also consider the deletlon of the phrase "wholly or partially" but p01nted
out that it was based on article 1 (c) of the Belgian proposal ( (4/4C.105/C.2/W.2/Rev.4).
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Finally, his delegation was perfectly willing to issue a revised text of its proposal
if such was the general desire of the Sub-Committee, but he wondered whether it was
_really necessary to do so. |

Mr. RYBAKOV (Unlon of Soviet 8001allst Republlcs) said that his delegation
was glad to note the general agreement on the principle that in the case of commissio
of a wilful act no exoﬁeration.from liability would be admitted, but it drew attentio:
to the need to clarify the idea of "wilful'"., He agreed withvthe Indian representativ
that it was not perhaps necessary tc issue a revised text of the Indian proposel
since during discussion in the drafting group all the suggestione made by members of
the Sub-Committes would be considered.

o Mlss GUTTERIDGE (Unlted Kingdom) said that it would be helpful to have

the revised text of artlcle III of the Indian proposal in wrltlng.

Mr. REIS (United States of America) said that his delegation had accepted
the proposal by the Italian and USSR delegations that a draftinggroup should be
set up because it had thought that such a course might expedite progress. He had

been extremely dlsapp01nted that, at its first meeting, the group had been unable
to cope with so simple a matter as the drafting of a general rule for the convention,
The best approach would be to draft whenever possible, vhether in the Sub-Committee
or in the drafting group.

His delegation welcomed the Indian representatlve s offer to submlt a rev1sed
.verslon of article III of the Inolan proposal. .

Mr, AMBROSINI (Italy) said that he, too, had been dlsapp01nted in the.

discussions of the drafting group. It was useless to refer problems to such a group
_if It only raised other questions. It should confine itself to drafting, and

each new proposal should be submitted in written form.
Mr. RYBAKOV (Union of Soviet Socialist Republlcs) agreed w1th the Itallan
brepresentatlve that proposals should be submltted in written form. _
"He had been surprised at the Unlted States repreaentatlve's destructive
>Crlth1sm. Such’ statements could only dlvert the Sub-Committee from the spe01f1c
prbblems involved in preparing an agreement. A11 methods which mlght advance the
Sub—Commlttee s work, including consultatlons and the establlshment of a drafting

group, should be welcomed.
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Mr. KHERADMEH (Iran) agreed with the Canadian and Italian representatives

that the drafting group should deal only with the principles already agreed upon

and find formulations for them. Its function was further to pinpoint the differences
between the various texts, some of which, such as the Indian‘proposal, had been
circulated in documents separate from the comparative table.

Mr. MILLER (Canada) said that the drafting group's function was to draft
provisions on the basis of principles on which a consensus had already been reached.
He hoped that no substantially new texts would emerge or radical chenges be made,
for that would_complicate the group's work.

The CHAIRMAN suggested that the points on which a consensus had been reached,

to which he had referred at the outset of the disbussion, should be referred to the
drafting group for work on the provisions in quéstion. 4 revised Version of the
Indian proposal would be made available to the group.

The terms of reference of the drafting group had been formulated by the
Sub-Committee at its ninety-eighth meeting: its sole task was to draft the provisions
of the convention. cnce the Sub-Committee had agreed on the principles. That did
not preclude the possibility that the Sub-Committee might itself wish to undertake
some drafting, but the most feasible course appeared to consist in reaching
agreement on principles and entrusting the drafting to the drafting éroup.

Since a consensus had been reached on the general principles of the question
of absolute 1iabllity and exoneration from liability, he suggested that the
Sub-Committee should turn to the next topic. He recalled that it had been decided
to consider the headings of the comparative téblé of provisions in the proposals
submitted by Belgium, the United States of America and Hungary (ibid.) in groups in
order to save time. The next topic to be dealt with covered the headings concerning
measure of damages, limitation of 1iabiiity in amount and payment of compensation in
convertible currency. After consideration of that topic had been completed, the

following five héadings would be taken up, followed by the next three headings, after

.which the fihal.clauses of the agreement would be considered.

Miss GUTTERIDGE (United Kingdom) pointed out that her delegatibn»had
submitted a proposal concerﬁing ihternational organizaﬁions jointly with the
delegations of Austria, Belgium, France and Sweden (A/4C.105/C.2/L.41). Her delegation

would like to be assured that the question of international organizations could be

reverted to at a later date.
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Mr. REIS (United States of AMmerica) asked whether it would not be
preferable to take up the definitions before examining the final clauses.

The CHATRMAN, replying to the Uhited-Kingdom representative's. question,

said that the question of international organizations could be reverted to at any tim?
Replying to the United States representatlve s question, he said that
definitions could be tzken up at any point. He suggested that, in accordance with
the Tnited States representative’s proposal, the definitions should be taken up
before the final clauses. | 4
It was so decided.
The CHAIRMAN, referring the next group of headings, pointed out that all

referred to the question of the amount of compensation.

With respect to the measure of damages, all the drafts, with the exception of
the Indian dfaft,'and somempropdsals, conbtained principles for assessing damages.
The limitation of liability in amount was dealt with only in article VIII of the .
United States dvaft. A11 the drafts inclﬁded similar provisions fegarding the
payment of compensation in convertible currency. ‘

Mr, AMBROSINI (Ttaly, pointed out that article 8 of the Italian draft
(8/AC.105/C.2/1.40), dealing with assessment of 1iability, was patterned on the
corresponding article in the Uslted States draft. N

The provision Tor the applicetiocn of eoulty was partlcularly 1mportant because
space law was a new fleld and equity made it possible to depart from established

international law and apply some provisions of municipal law. That represented a

- concession to the delegations which thought that the law of one of the two States

in question should be applied rather than international law. The primary purpose
of the provision for the application of equity was to make possible a unification
of applicable law so that all persons suffering damage would receive the same
treatment in all cases. The appeal to equity would simplify the search for a
uniform formula to which all could agree. ”

Mr. BEIS (United States of America) pointed out that the Hungarian
representative thought that the law of the Launching State should provide the basis

for assessing damage. . He asked what law would be applicable in that case if a space

vehicle of the European Space Research Organization (ESRO) caused damage in the
United States,
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Mr, EéRSI (Hungary) replied that no simple answer could be given concerning
the law applicable in the assessment of damage. His delegation's min concern had
beeﬁ to.provide a solution to the problem of immaterial damage. Although such damage
was awarded in most laws, some socialist laws did not recognize it. The Hungarian
draft had therefore sought to satisfy both the States which recognized immaterial
damage and those which did not.

Tn that connexion there were three types of solution. The first was to provide
a general rule on the lines proposed by the representatives of Italy and the United
States of America. The second, an idea which had not as yet been suggested, was to
make the convention self-regulatory by including a rule providing for measure of
damage without reference either to genmeral principles or to domestic law. The third
type was by reference to domestic laws, and there were at least three possibilities:

the law of the victim, as proposed by Belgium; lex loci delecti commisi, referred

to by the representative of France in his opening statement; and his own delegation's
proposal to refer to the Launching State. '

At the present stage his delepatlon was not prepared to accept any solution which
referred only to a general principle under international law. That would be too
vague and would make it impossible to reach agreement in the event of lifigation on
the basis of territory. Moreover, if an arbiter were appointed - a procedure which
his delegétion would oppose - he would tend, in interpreting international law, to
be influenced by the laws with which he was most familiar, namely those of his oun
country.

With regard to the second. pOSolbllJty, his delegatlon could accept a solution
which excluded immaterial damage. He doubted, however, whether such a system would
be practicable, because certain States could not accept the exclusion of immaterial
damage. ,

% The third type of solution might be workable if a provision could be found that
Wa.s acceptaole to all. The law of the victim had the great adventage that everyone
concerned would be treated in accordance with the laws of his own country; a
potentizl disadvantage was that if the damage iﬁvolved victims of many nationalities
the procedure would be extremely complicated. With regard to the law of the territory,
the adventage was thet in most cases the law of the victim would apply, but without

the complications, since most of the victims would come from the territory in which
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the damage occurred. A disadvantage was that where the damage occurred was purely a
matter of chance. His own delegation's proposal that the law of the Launching State
should épply had_the advantage that law did no* depend on chance, but the disadvantag
of being unusual. ' ' '

With regafd to the United States representative's question, if the damage occurr:
in a territory vhere the law recognized immaterial damage,'everyone involved would be
conmpensated for immaterial damage; if the damege occurred in a territory which did
not recognize immaterial damage, no-one would be'compensated for it. That would
apply to lhis delegation's prcposaln Although the proposal was unusual, it should be
remembered that the underlying factors were also unususl. Sﬁace law was an entirely
new field and the principle of liability for svace activity was SOmething new under
domestic law or the law of torts. At present there was merely a trend in domestic
law to replace liability by insurance, which meant that the insurer had to bear all

the risks, including national disaster and force majeure. The idea that powerful

States launching space objects were liable for damage and would become insurers of
anyone who might be injured called for a new approach to the problem. gﬁis delegation
proposal provided that the law of the insurer, namely, the Launching State, should
apply since that State would calculate the possible damages and know best how to
cover them. Whether or not the proposal was advantageous to the victim would depend
on whether or not the rocket was launched by a State whose law recognized immaterisl
damage. Under the law of territory, the victim's situation would depend on where

the damage occurred. !

Mr. REIS (United States of fmerica) said that his question to the Hungarian

representative had not been answered. Ignoring for the moment the minor question. of .

moral damage if the Launching S3tate law applied, under what law would a United States
citizen be compensated if he had been injuredvby an ESRO satellite in, say,
Tennessee? A sort of moral profiteering seemed advocated by the Hungarian proposal,
for if, to take anotﬁer ekample, a fragment of a space vehicle launched by the United
States of Ameriba injured a citizen of a so-called "soclalist® State which did not
recognize ﬁhe law of moral demage, it would be unjust if that citizen's Government
tock advantage of the law of a country with .a different social system'and claimed

moral damage.
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M. AMBROSINI (Italy) said that in general Ttallan law was not favourable to

the prihciple of moral damage. He was surprised at the objections to his proposal,
since they indicated a lack of confidence in international law. The suggestion that
international law was 00 Vagis < G wub seuwil valid, since flexibility was often an
‘uadvantage. He was opposed to the application of the law of the Launching State, for
reasons he had already explained. It would be undesirable to apply the law of the
State where the damege occurred since tha’ would involve private law. It was
essential to figd a solution under public international law.

Mri EORSI (Hungary) said that heeappreciated'the difficulties caused by
the United States federal system but thought that they had been over-emphasized. He
was sure‘that in a particular case of litigation some means of settlement could be
found under what some writers had described as ”AmeriCan law® either by reference tc
the law of torts or by applying the law of the Launching State.

Mr. REIS (United States of America) agreed that the dlfflcultlee caused by
the federal system were not serious and that the problem could be solved. "He was
‘concerned, however, about the last remarl of the representative of Hungary, which
suggested thet compensation for immaterial demage could be awarded to a citizen of a
State which did not recognize such compensation under law.

Miss GUTTERIDGE (United Kingdom) said that, while it could not be argued

that there were no principles of international law that would apply to the situation
under'discuSSion, it was clear that many delegabions considered that it would be
difficult to ascertain with suiTicient precisioh which were the relevant ones. It
miﬁht therefore Pe necessary to supplement the application of international law by
reference to other laws. The most suitable supplementary law would, in her opinion,
be the law of the place wheIe the demﬂce occurred, since the disadvantages were less
than those connected with she law of the victim's country or the law of the Launching
State. ' | '

Another possibility would be to supplement the pr1n01olev of international law
by reference +o a law to be agreed upon by the Applicant and the Respondent States.:

Mr. SHMALL (United States of America) said that in asking its question his

delegation had had in mind a Uniﬁed States citizen as the victim under.the Hungarion

propossl to apply the law of the Launching State. He would like to know what would be

the position in the case of a rocket launched by an international organization.
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With regard to the suggestion of the United Kingdom representative, he did not
see the need for reference to a supplementary law since international law was adequate
and since in international practice the Claiment State normally took its own laws
into account to some extent in assessing claims.

Mr. DELEAU (France) said that if settlement were to be by emicable
negotiation, that should cover the decision on which law should apply. If the matter
were referred to arbitration, some guidance would have to be given.

For his country it would be difficult to agree to application of the law of the
Launching State, for that would be abnormel. He was not in favour of applying the
law of the victim's country since it might be tco complicated if many.nationalities
were involved.

The main concern of his country was for the victim, who should be ensured the
same treatment whatever the circumstances. It was essential that regulations
céncerning the victim should be uniform and should not differ according to the type
of accident. ) A
| Mr. MILLER (Conada) said that the Leunching State might be a group of
countries. In that case which country's law would apply? '

He strongly supported the comments of the representative of Frence on the neced
to keep in mind the interests of the victim.

3In his opinion a reference to international law would be appropriste since there
were principles whioh were generally recognized; he had an open mind on the question
- whether a supplementary reference to other law was necessary. There was merit in the
United States répresentative's suggestion concerning the Claimant State.ﬁ

My, ESRSI (Hungary) said.that an international organization was a legal
pefson and as such had its own law, which should be applied. That was the law that

would be applied in the case cited by the United States representative.

The meeting rosc at 12.55 p.i.
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DRAFT AGREEMENT ON LIABILITY FOR DAMAGE CAUSED BY OBJECTS LAUNCHED INTO OUTER SPACE
(agenda item 2) (4/AC.105/37; A/AC.105/C.2/L.32 and Add.l. L.33 and 34, ’
A/AC.105/C.2/L.36/Rev.2/L.37-44, A/AC.105/C.2/W.2/Rev.4 and Add.1, 2 and 3)
(continued)

The CHATRMAN invited the Sub-Committee to continue its consideration of
the three items of the comparative table (A/AC.105/C.2/W.2/Rev..): measure of damages,

limitation of liability in amount, and payment of compensation in convertible currency.

Mr, RIHA (Czechoslovakia) said that a number of speakers had stressed that
the proposed convention should be as simple as. possible, should be desigped to protect
the infterests of the victim and that its provisions should be specific. ‘Those views
were especially relevant to the problem of the méasure of damages and the applicable
law. The convention should, as far as possible, state clearly the laws which should
apply. Several possibilities had been suggested during the discussion; the '
comparative tabies offered three possibilities, one of which was the principle of
international law, justice and equity. At the previous meeting the representative of
Italy had referred tc the responsibility of States under international law. It seemed
to his delegation that in the context of intefnational law two questions had been
confused. One was the question of the international'respbnsibility of States, based
on the principles of international law, which his delegation accepted. The othef
question was how to ascertain the damage caused by space objects, and that was really
a matter of civil Jlaw. It should.be borne in mind that when international or foreign
aspects were involved they came within the sphere of domestic law, since they were not
international in the sense of relations hetween States. '

Since the problem of damage could not be determined under international law, a
general provision in the proposed cocnvention might lead to misunderstandings,
particularly in the matter of compensation. His delegation would prefer a specific

provision. Various possibilities had been suggested, such as lex personaslis, lex

loci delicti commissi and the new idea of the law of the Launching State proposed by
the representative of Hungary. with regard to the last possibility, it could be
argued that since the launching was carried out in accordance with the law of the
Launching State, that law should apply also in the case of damage. With regard to
objections to that suggestion, for example that it would tend to favour the Launching

State rather than the victim, as there were as yet very few Launching States few legal

cystems would be involved in compensation for damages. The difficulty over the




‘ thought the appronrlqtb provision should stipulate that compensation would be paid
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If national law was to be applied in determining compensation, no exceptions to
it should be allowed. His delegation was notvsure that any national law should be
applied, except as agreed betwecn the parties concerned. If the Hungarian proposal
that the Applicant State was primarily that in which damage had occurred, was accepted,
it would appear that that State'!'s law should have primacy in application. He could
not accept the arguments advanced by the Hungarian representative at the ninety-ninth
meeting for the application of the law of the Launching State. The application of that
law might give rise to injustice because of the different sociol systems existing in
the world and, cven if it did not, it would entail great complications for the State
representing the viétims. In his view, the aim of fhe draft agreement was to facilitate
the payment of compensétion fof damage and that could best be achieved by applying the
lew of the State in which damage had occurred. His delegation agreed that the nominal
and punitive aspects of damage to which the USSR representative had referred should
not be covered by the draft agrecment.

In view of those considerations and acknowledging his debt to suggestions made
by the United Kingdom representative, his delegation thought that the draft agreemenﬁx
should provide that the applicable law would be that agrced upon between the Applicant
and Respondent States and, if no such agrecment was reached, that damage should be
assessed in accordance with the gencral principles of 1nternatlona1 law, justice and
equity, having full regard to the law of the State in which damage had occurred but
without any absolute obligation to apnly that law strictly where it was not appropriate.

So iar as payment of compensation in convertible currency was concerned, he

in the currency or currencies agreed upon between the parties or in convertible
currency. He pointed out that the persons concerned might be foreigners visiting the
State and not necessarily nationsls of the State submlttlng the claim. While his
delegation would prefer the fo rmulﬁ he had mantloaed it was open to persuasion that
the Respondent State should be allowpd to pqy in the currency of the State in which
damage had occurred. _ ‘\~J
His delegation would nrefer that no limitation on the amount of liability ohould
be included in the draft agreement, but it would consider such limitation if that was
the desire of the majority and provided the ceiling of liability was sufficiently high.
His delegation supported the proposed Canadian definition of Tdamage", subject

to a slight grqnmatlcal correction, namely deletion of the words “to property” in the

last phrase.
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Miss GUTTERIDGE (United Kingdom) said that her delegation had suggested

o6 the ninety-ninth meeting that consideration should be given to finding a compromise7

on the applicable law on the basis that it should be the relevant principles of
international law supplemented by reference to some other law and that that supple-
mentary law should be the law of the State in which damage had occurred or some other
law agreed upon between the Appllcant_and Respondent States. Her delegation did not
consider that the measure of daméges was a matter of private internatlonal law since
the Applicant and Respondent were Stqtbo and not privalte persons.

 She had understood the Romanian representative to saythat one objection to
applylng the principles of international law to the measure of damage was the lack
of international practicc. She could nﬁt agrec that there was a lack of international
practice in that field and drew attention to'the authoritative textbook by an eminent

American lawyer entitled Damages in International bLaw. 3ince she understocod, however,

that a{humber of delegations thought that international law was not sufficiently precise,
she wasuprepared t0 agree to a compromise solution based on the applicable law being
international law supplemented by the law of the State where damage had occurred or

some other law agrecd upon between the parties, and 1n that connexion she supported the
suggestions. Just made by the Australian represuntatlve ' She saw con51derablu difficulties
 in the Hungarian proposal that the supplementary international law should be the law of
the Launching State. Difficulties would also arise if the law were to be that of the
State of which the victim was a natiénal, since that might involve the application of

o number of different laws for the same incident. She therefore hoped there would be

general agreement that the supplementary lew should be lex loci delicti. Her delegation
did not think that punitive damage or moral 6r immaterial damage should be covered by
the draft agrecment.

There appeared to be little difference between the Belgian and United States
drafts with regard to payment of compensation in convertible currency and she thought
it could be left to the drafting group to evolve a satisfactory formule on that subject.

She reserved the right to return to the question of limitation of liability at

a later stage in the debate,
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M, REIS (United States of America) said that, however the question of the
measure of damages or applicable law might be settled, the relevant provisions of the
convention would serve to guide not only the arbitral tribunal or claims commission,
but also the claimant and respondent States during the phase of diplomatic negotiations

Some delegations appeared to be thinking only in terms of the arbitral tribunal or
claims commission, but there was reason to hope that most claims would be settled
before reaching the tribunal or commission. '

Mr, AMBROSINI (Italy) agreed with the United States representative that
the question of the law applicable in cases of damage also related to the stage of

diplomatic negotiations and that a settlement could usually be reached at that stage.
In that case, however, international law could be applied, or the appllcable law
chosen by the parties concerned.

Generally speaking, his delegation did not oppose the Canadian formulation, but
itloped that a more precise wording would be found, stipulating that the partics '
concerned could agree upon the applicable law and that the claims commission would
respect that agreement, and only mentlonlng that international law provided principles
for the settlement of sud cases. His delegation would even be prepared to accept
the inclusion of a reference to the law of the State on whose territory the damage
occurred, but it could not agree to a reference to the law of the Launching State.

Reférring to the Canadian proposal regarding the definition of damage, he.pointed
out that agreement had been reached on that matter at the sixth session of the Sub-

- Comuittee. His delegation did not think it necessary to refer to international
organizations, but if that were done the question of the staff of those organizations
should not be ignored.

Mr. DELEAU (France) said that he thought it reasonable to assume that the
parties'inZQuestion would toke into account the provisions of the convention with
respect to applicable law for the assessment of damages. The parties should remain
free, however, to reach agreement on some other law. _ ' .

Although hiézdelegation opposed the limitation of liability in amount, if a
large najority in favour of limitstion of liability should emerge it mightvbe able to
rally to that opinion. That did not appear likely, however, since four of the five
draft agreements before the Sub-Committee omitted it.

The CHAIRMAN noted that there appeared to be a consensus that the formulation
of the definition of damage should be based on the points agreed upon at the sixth

session, It would rest with the drafting group to decide whether the Can¢dlan, Italien

or some other version should be adopted.
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Many representatives had expressed the opinion that no reference should be made
in the convention to moral damage. The Hungarian draft did, however, mention such
damage.

Mr, BORSI (Hungery) said that he realized that the majority opposed any
ioference to moral damage. His delegation was preparced to find a compromise wording
sotisfactory to all delegations and therefore hoped that private ccmsultations would
bo continued. Consequently, he asked the Chairman to defer any decision on the matter.
| The CHATRMAN seid that, although the question of the law applicable in the

assessment of damage was a controversial one, many varying proposals having been

subrdtted, he thought that agreement could be registered on the principle that when

the parties concerned reached an agreement with respect to the'applicagle law, that

law should be applied. .
Mr, AMBROSINI (Ttaly) said that he thought that a simple formula could be

agreed upon according to which certain laws such as international law should be

applied unless the parties concerned chose the applicable law themselves,
The CHATRMAN noted that no agreement had been reached on the question of the

limitation of'liability'ih amount, which was linked to that of nuclear damage, on
which, too, no consensus had been reached. Although the United States draft made
provision for the limitation of liability and that position énjoyed some support in
the Sub-Committee, other States wished to exclude it from the convention. Private
consultations would be needed to settle that point.

With respect to the question of the payment of comﬁensation in convertiblec
surrency, he had heard no objection to the Austrelian proposal based on a suggestion
oy the United Kingdom delegation that payment should be made in the currency or -
currcncics agreed upon between the parties or in those readily convertible.

Mr. RIHA (Czechoslovakia) said that his delegation accepted the principle
in the Australian proposal but thbught that the question of its place and importance -
in the final formulation of the provision concerned should be left open.

The CHATIRMAN assured the Czechoslovak representative that agreement on the
principle concerned did not imply prejudging its final place or meaning and importance
in the convention.

Mr. PIRADOV (Union of Soviet Socialist Republics) said that the Sub-
Committee should confine itself to exchanges of views and entrust the drafting group
with the-formulation‘of provisions acceptable tc all.

Generally speaking, his delegation accepted the principle embodied in the
Australian proposal, but it reserved the right to return to the matter at the final

drafting stage.
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The CHAIRMAN noted that agreement had been reachéd'én basic principles X ‘
regarding the definition of damages, applicable law and the pdyment of compensation% H
in convertible currency. He suggested that thosélqueétions should be referred to ;
the drafting group. - o
It was so decided. _
The CHAIRMAN invited the Sub-Committee to undertake;consideration of the

next five headings in the comparative table, all of which were related to the question
. of the presentation of claims by States or international organizations: presentation
of claims by States or international organizations and on behalf of natural or
juridical persons; = joinder of claims; presentation of claims for compensation through
diplomatic channel; time limits for presentation of claims; and pursuit of remedies
available in Respondent State or under other international agreements. The ralevant
articles of the Belgian, United States and Hungarian drafts were to be found in the
comparative tables, those of the Indian draft in document A/AC.105/0.2/W.2/Rev.4/Add.l,
and those of the Italian draft in article 9, article 10 (2) and article 12 in

document 4/AC.105/C.2/W.2/Rev.4/hdd. 3.

Mr, RETS (United States of Amerlca) recalled that at its sixth session the

Legal Sub-Committee had reached a consensus on the questions of the presentation of
claims for compensation through diplomatic channel and of time limits for presentation
of claims. The Sub-Committee Had beén.asked“£6‘cbmplete drafting of a convention

on liability for damage caused by objects launched into outer space so that the United
Nations General Assembly could consider that convention at its twenfy—third session.
Since his delegation feared that the measure of agreement already reached might be
jeopardized if the questions were reopened for discussion, it proposed that they

should not be further considered in the Sub-Committee. The drafting group should also
defer dealing with them until progress had been achieved on the other questions before it

Mr, PIRADOV (Union of Soviet Socialist Republics) said that he agreed with

the United States representative that the Sub-Committee must fulfil its mandate and
prepare a complete document for consideration by the General Assembly. The drafting
group, however, was an extremely useful instrument whose potential assistance should

not be neglected. If the Sub-Committee had a clear idea of the points on which
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agreement had been reached at the sixth session, it might not be necessary to submit

the two questions concerned to the drafting group.- Nevertheless he wished to °mpha31ze

that the Sub-Committee's working method, by which it first agreed on principles and -

then referred those principles to the drafting group, was a sound one which should
not be abandoned,

‘Mr, REIS (United States of America) took exception to the USSR representative's

statement that the drafting group was a. "useful'instrumunt". The results of the only
meeting 1t had held so far had been most dlS&ppOlntlng It could only be hoped that
the situation would improve in future. ' '

The CHAIRMAN suggested that the Sub- Committee should confine itself +o
the thrpe headings on which agreement h

ad not been reached at the sixth se @ssion, nqnuly
presentation of claims by States or international organizations and on behalf of
natural or juridical persons, joinder of claims, and pursuit of remedies available

in Respondent State or under other international agfeements,

leaving open the quustlon
whether the remaining two headings,

nanely presentatlon of claims for compensation
through diplomatic channel and time limits for prbsentatlon of cl

referred to the drafting aroup

It was so de01ded

alms,should be

The meeting rose at 1 D.IM.
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Miss GUTTERIDGE (United Kihgdém) thought that the statement suggested by
the Chairman did not make it clear that the State of nationality had priority in the

matter of presenting claims. Strict limits should be set to the right of a State
in whose territory the damage occurred to present claims oﬁ behalf of persons who
were not its nationals. | '

Mr. MILLER (Canada) wondered whether the question of persons permanently
residing in the terrltory of the Applicant State was not taking up too much of the
Sub-Committee's time. In the discussions that had taken place on the subject there
had seemed to be agreement that, when damage occurred in the territory »f a State,
that State should have the right to present claims on behalf of any persoh, with the
exception of claims presented by the State of nationality on behalf of foreign héfionals
residing in the territory of the Applicant State. The expression "persons permanently
resident" might perhaps be discarded since it was giving rise to difficulties, and the
following formula used: "The Claimant State may present claims in respect of any
persons in its territory, other than nationals of the Respondent State", more or less
on the lines of article V of the Indian draft. The United Kingdom proposal, which
laid down the principle that, when the State of nationality did not inten& to intervene
on behalf of its nationals, another State could take its place, had much to commend it.
The Canadian delegation would like the Sub-Committee to link the concept embodied in
the Indian draft with the wording proposed by the United Kingdom, so as to include
in the text the idea of a certain time-limit within which the Stwte of natlonallty
" should either have presented claims on behalf of its nationals or signified its
intention of so doing. If, on the expiry »f such time-limit, that State had not
taken action one way or the other, then perhaps the Respondent State could intervene.

Mr. SINHA (India) thanked the delegations which had supported the provisions
of article V of the Indian draft. " It appeared that the majority of members of the.
Sub-Committee would be w1111nv to accept a version based on that text, subJect to
certain restrictions concerning the priority of the State of nationality in respect of
the presentation of clalms.‘{_The Sub-Commi ttee might perhaps agree on the principle
that the State in whose territory the damage had been caused could'in certain circumf V;
stances present claims on behalf of persons permanently resident in its territory.

If the Austrian delegation could accept that f\rmulu, a sélution would be in sight;E

Consideration could even be given to inserting a further provision to the effect that,
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without prejudice to the position adopted -by the State of nationality in respect of
the presentation of claims on behalf of its nationals, the State in whase territory
the damage had been caused Cuuld for the purposes of the convention, present elalmo.
on hehalf of uhose persons. - N

Mr, ZLMANEK (Austria) fully supported the Canadian representative's
ucgestion. He was not opposed to the concept of Jresentlng clalms 1n accordance
with the "territorial" fvrmali, but the Canadian suggestion offered a wider base and
was not confined to persons permanently residing in the terrltory of the Applicant
otate.

Mr. SIRRY (United Arab Republic), Miss GUTTERIDGE (United Kingdom) and
Mr. DELEAU (France) supported the Canadian representative's sﬁggestion.

Mr, REIS (United States of America) said that he presumed that the Canadian

suggestion would not preclude the presentatisn >f claims 0y a Respondent State on

behalf of one of its nationals who had suffered damage in the territory of another
State. He was nsne oo happy about the emphasis laid on the State in whose territory
the damage had been caused. | |

Me. AMBROSINI (Italy) pointed sut that article 9, paragraph 1 of the ITtalian
draft, laid down that the same claim could be presented by the State for damage

caused anywhere to its swn nationals and to natural or juridical persons permanently
domiciled in its territory. Italy had cheson that formula because it had understood
that all members of the Sub-Committee were already in agreement on the principle;

since, however, the questlvn was being raised again, the main task was t5 decide whether
the wording should be "per one permanently resident" or merely “"persons residing on

any hasis whatsnever 1n its terrltary“

His delegation was oemewhat reluctant to discard the concept of "permanent
residence", for it~ wondered whether, if, for example, a person who was in Italy as a
tourist suffered da amage there, Italy would have the right to present a claim on his
behalf or even whether it weuld he in Italy's interest to do so.

Ttaly wished to stress that, if two States - the State of which the victim was a
national and the State where the victim happened to be - could hoth oresent claims, it
would be for the Resoondent State tw decide which claim should be accepted first.

Both claims had the same DDJeCt the sum to be paid in compensatlon mizht vary, but

the matter was one for discussion between the Applicant and the Respondent State, and,
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if necessary, within‘thé Arbitration Commission. The Italian delegation did not
think that the presentation, at the same time and for an identical purpose, of two
different claims could have’any major disadvantages. For thet reason, it was
willing to accept any formula.

MQL_géggg (Hungary) said that the Canadian‘representative's suggestioh was
a considerable improvement on the text originally proposed by Hungary, and that his
“delegation would support it.

The CHATIRMAN noted that the Sub-Committee supported the Canadian répreSGnt—

ative's suggestion, which combined several of the proposals before it. In accepting
it,ﬁthe Sub-Committee would recognize the principle that the State of nationality
could present claims on behalf »f its own nationalS; as laid down in the Italian
draft, and at the same time would admit that the State in whose territory the damage
had been caused had the right t» present claims on behalf of persons sﬁffering damage
in its territory. Lastly, account would be taken of the principle, put forward by
the United Kingdom delegation, that the State of nationality should have priority in
the matter of presentation of claims. He suggested that, if‘the Sub-Gommi ttee accep!
the Canadian suggestion, it should be transmitted to the drafting group for
preparation of the final text.

It was so decided.

The CHATRMAN asked the Sub-Committee to consider the heading "Joinder of

claimg",
Mr, MILLER (Canada) and Miss GUTTERIDGE (United Kingdom) supported article

of the Indian draft, whose simplicity and completeness they commended.

Mr. ZEMANEK (Austria) agreed. The Indian text, however, said that "There
may be joinder of claims ...", while the Belgian draft (article 4 (£)) was more
categorical, sayinz "There shall be joindor »f claims" (A/AC.lOS/C.2/W.2/Rev.4).

Mr. STNHA (India) said that he had no objection o the use of the words
"shall be". He suggested that that point should be left to the draftihg Zroup.

The CHAIRMAN pointed out that, if the convention used the words "shall be",‘

that would place an unconditional obligatisn on the Parties, who might not Derhaps be

willing to commit themselves s» far.
Mr, PIRADOV (Union of 3oviet -Socialist Republics) said that his delegation

would support the principle set out in article IX of the Indian draft.
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Mr, RIHA (Czechoslovakia) thoughﬂ that 1t would be better to give the
Parties the U?uUlDllltV of CthQLn”

Mr. PIRADOV (Union of Soviet Socialist fepublics) considered that the
principle was clear and that its formulatisn should not nresent any difficulties;
nevertheless, it would be better to adopt the usual procedure and refer the text to
the Drafting Group. The question of international organizations often arose; it
had been said that it could be considered separately and the Scviet Uninn Jlelegaticn
considered that the Drafting Group should not be deprived of the Dpportunity of
drafting the article under study. ' |

The CHAIRMAN suggested that the matter should be referred to the Draftin

Group, it being understood that 1t would take article IX of the Indian Jdraft ags a basis.

It was so decided.

The CHAIRMAN asked the Sub-Committee to consider the heading "Purguit »f

remedies available in Respondent State or under cther international agrecments!.

Mr. O'DONOVAN (Australia) said that his delegation could support, in

principle, the tex+ ~f article V, paragreph 4, of the Indian pronosal bub eould not
accept the last sentence as now worded. 1@ State could present a elaim to o
Respondent State on behalf of a number -f persons who had suffered damaze in the
Applicant State. some of those persons, however, might iecide to bring an action
before the courts or the administrative asencies of the Re SUJPJOPt State, while >thers
would prefor the claim to be presented -n their beheolf Dy the State in whose territory
the qamamo had been caused. In his delegation's view, it should be impossgible for
claims Dendinn vith the courts in the RGSJnnaent utﬂt» to be presented under the
convontlﬁn, but it should be possible o entertain claims which were not befsre the
courts or the administrative agencies of the Respondent State:{

The text of ﬁhe,Indian propusal could certainly be drafted more preciscly. The
Australian deleéation would like to know, in particular, whether it was the intention of
the Indian representative to ensure that the presentation .f a claim, under the
convention, Dy the State in whose territory the damage had heen caused or by the State
of nationality would not be made impossible by the simple foet that sne of the mnany

persons who had suffered damage had decided to bring an action hofore the courts sr “he

administrative agencies =f the Resnondent State.
[e=} A Iy
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Mr. SINHA (India) replied that the obhject of article V, paragraph 4, of
his dolégation's draft was to prevent a case from beilng brought simidltaneously before
two_different authorities.  Article IX of the United States propossal (ibid) was
based on the same principle. ’

With rogard to the question raised by the Australian representative, he did
1ndecd think that if a natural or juridical person had not tried to bring his case
before the courts of the Respondent State, the Applicant State would be quite free to -
present a claim direct to the Respondent State on behalf of the person in question.
In the event of one or more persons deciding to apply direct to the courts of the
Respondent State, thelr claim eould not be presented direct by the Applicant State bw
he thought that that State wouid he able to take the matter in hand subsequently if
the partics concerned had not received satisfacticon.

Miss GUTTERIDGE (United Kingdom) said that she too supported article V,

paragraph 4, of the Indian proposal, which was intended to prevent an action from

being brought simultaneously before several different authorities of a country.

Her delegation had always thought that the convention should include some such
provision, and it had submitted several suggestions which scarcely differed from the
Indian proposal, whose provisions were similar to those of the corresponding article
in the United States draft. Her delegation might later wish to suggest some dfafting
changes, when the text was being given final shape.

Mr, AMBROSINI (Itﬁly) said that he accepted the interpretation that the

Indian renresentative had'given in article V, paragraph 4, of his oroposal. I some
claimants had already brought an action before the ordinary courts of the Respondent
State, the Applicant State or the arbitration commission should not take up the matter
since one and the same case could not be presented simultaneously to different
authorities. If the person who had appliel to the srdinary court withdrew the action
the Applicant State or the arbitration commission should then agree to take up the
defence of that person's interests.

That being so, Italy accepted article V, paragraph 4, of the Indian proposal.

Vir. TOKUHISA (Japan) said that, generally speaking, his delegation accepted

article V, pqracraoh 4y of the Indian text.. The use of the word "simultaneously" in
the last sentence, however, entailed a considerable difference Letween the Indian
draft, on the one hend, and those submitted by Belgium and the United States, on the

other. If he understood correctly, the claimants would not, under the Indian text,
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have the right to bring two actions simultaneously, which meant that the Applicant
State would be able to present a claim at State level once the case had been lost in
the courts of the Respondent State or’if the claimant was not satisfied with the
judgment rendered. In that case, according to the Indian representative’s inter-
pretation, the question might be taken up again at State level, whereas according.to
the United States and Belgian proposals, if a cleimant brouzht an action for compen-
saticon on his own personal behalf, the problem could not be taken up subsequently by

the Applicant State. Moreover, the United States draft provided for other inter-

national remedies outside the convention under liscusgion.

His delegation would like to have some explanation abzut those discrepancies and
to hear the views of members of the Sub-Committee on the provisions in the United
States and Belgien texté which 4id not appear in the Indian draft.

Mr, REIS (United States »f America) said thet his delegzation considered
article V, peragranh 4, of the Indian proposal an improvement on the United States
Jraft. He particularly approved of the provision under which the claimant could not
"simultaneously" pufsue claims at twn different levels. He also took lue note of ths
questions raised by the Japanese representative. |

Mr. AMBROSINI (Italy) thougzht that the doubts expressed by the Japanese

representative were unfounded. There was a basic principle in the law of all countries

that the same question could not be brought twice before the courts or befire administ-

rative organs. In the event »f what was described as res judicata, a case could nat be

brought before an arbitration commission, for example, when it had already been julzed

by an ordinary court. Res judicata meant that the case was closed.

Mr. MILLER (Canada), besring in mind the question raised by the Australian
representative and article 4 (b) of the Belgian draft, propssed that the last sentence

of article V, paragraph 4, »f the Iniian propesal should be renlaced by the following

text: "In such a case, the claimant sh2ll not be entitled t» present simultanecusly

under this Convention a claim against the respendent for the same damage’.
Mr. BEREZOWSKI (Poland) said that in the matter ~f remedies therec was a

well-known principle »f international law that a question could not bhe brouzht before

an international authority if it had not previously gone through the channels of

domestic jurisdiction. It mizht therefore be said that in the case ~f res judicata a

second judgment could not be gourht.
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In the case hefnre the Sub-Committee, however, the situation was differenﬁ. It
was not the persoh“wha had brought the case before a domestic court who would initiat
an action against ahother State through the intermediary of his.own State, but on the
contrary, a State which would present a claim to a Respondent State. If the Staie %
which the claim had heen preéented'proved that a domesfic remedy existed or that %
had been exhausted, the other State would not claim compensation.

If, fherefore, the draf't convention did not include any provision concerning tue
exhaustion of Jomestic remedies, the question might be raised either through diplomat:
negotiation or before a body set up by the States concerned for the settlement of the
ilsoute which had arisen bhetween them.

M. AMBROSINI (Italy), replying to the Polish representative, said that waer

a State submitted a claim on behalf of persons. who were its nationals, that State

repreéented victims: it was therefore actlng, not for itself, but for the nationals
it reoreéented. That was why the Ttalian delegation had used the expression "for
damage caused to the State or to the natural or juridical person it represents'’.
It thut idea of representation was taken into account, the Polish representative choul
arrive at the same conclusion as the Italian delegation, nemely that a State reprasent
the victims could not sﬁbmit a question to the other State concerned through diploiati
channels once it had been settled iﬂ the ordinary courts of the Respondent State.

Mr, O'DONOVAN (Australia) suggested that in the amendment proposed by the

Canadian representative the words "for the same damege" should be replaced by the

words "in LGGJGCt of the same damage". What was at issue was, 1n fact, the presenta-
tion =of & Clllm concernln7 the damage suffered by persons in the territory of a State.

_ His delegation also suszgested that the wmrls "against the respondent" in articls
v, peragraph‘A, of the Indian proposal, as amended by the Canadian representative,
shouid be delted. Claims were not neeessarily presented against a State. If the
space ndject which had caused the damage had been launched by a company establlsned
in a particular State, an action might very well be brought in the courts of the
Respndent State, not against the State itself but against the leunching authority.
which would in that case be the company in question,

The CHAIRMAN noted that the members of the Sub-Committee agreed that the

' presentation of a claim under the.cohventionlshould not be made subject to the

exhaustion of the remedies epen in the Respondent State. He proposed that the Drariir
Group should be instructed to preoare the final text for that principle on the basis of
article V, paragraph 4, of the Indian prspo bsal, taking into account the amendments

proposed during the meeting.

It was so decided.
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The CHATAMAN asked the Sub-Cormittee to consider the séction -f the draft
agreement dealing with the following three points: nrocedures for settlement of claims
for compensation; spoce sbject not to be subject to sequestratisn or enforcement
neasures, and jurisdiction or inlernational Court of Justice.

With rezard to the first point, he drew attention to the text appearing in
document A/AC.105/C.2/W.2/Rev.4/Add 2 (p.6), on which agreement had been reachel at
the sixth session. ,

The second point was dealt with in article XIT of the Hungarian proposal.

The third point was dealt with in article XII »f the United States < aft end in.
article 13 of the Italian draft. In both those texts, it was nrovided that any
dispute arising from the interpretation or application of the c)nventlﬂn which was
not previously settled by other peaceful means could be referred by any Contracting

Party t» the International Court »f Justice.

Mr. MILLER (Cannda) seid that in the iraft articles relating t> the

nrese nt vbion of claims th?@ugh the diplomatic channel, which the Sub-C:mmittee had
aprﬂﬁd not tn discuss, prn&iSions were oresented as havine a mandatory character, the
verb "ghall' bei inz used, whereas at its sixth sessisn the Sub-Committee had decided to
draft thase provisions in much less catezorical fashion, using the verb "may".

The CHATRMAN noted the Canadian representative's observation, which would be

taken into account. by the Drafting Group.

Mr. BERBZOWSKI. (Pr nland), referrinzy to the jurisdiction of the Internatisnal

Court of Justice, pointed out that the compulsory jurisdiction 2f the Court, which

States might or migat not recognize (Article 35, paragraph 2 of the Statute), was n>t
accepted by all States. Many difficulties had arisen when there had been an attempt
to include in other internatisnal eonventions a provision providing for compulsory
recourse to the International Court. That had hanpened in the case »f the 1957 Treaty
and the 1957 Azreement which had been the sutcome of a compromise and which included

no provision for the compulsory jurisdiction of the Gourt. That was why the P2lish
lelegation opposed the insertion of such a provisicon in the Araft under preparaticn.

Mr. RIAA (Csec sslavakia) fully endorsed the Polish representative'°

stotement. Article XIT »f the United States draft provided for the C'M)ulS““Y reference

of vnsettled disputes to the International Court of Justice; that was a position which

his delegation eould not accept, ~n grounds of priaciple.
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Mr. O'DONOVAN (Australia) recalledAthat during the general debate his

delegation had pointed out that the convention under discussion would not be effectiv
unless 1t laid down a satisfactory procedure for settlement by a third party. Its
position had not chanzed. The Indian draft provided no real solution to the problem;
although it provided for the possibility of a settlement by a claims commission, in
-accordance with the protocol annexed to the convention, it did not mention compulsory
recourse to settlement by a third party.

Nor did Australia find article XI »f the Hungarian draft satisfactory, since it
did not provide for compulsory recourse to an impartial tribunal as a last resort.

In the circumstances, his delegation was prepared to support article X of the
United States draft. ’

The members »f the Sub~Committee should bear in mind that in most cases the claim

for settlement which might be presented under the convention would be claims presented
by small States against great Powers, which for the time being were the only States
engaged in space activities on a large scale. It therefore seemed necessary to
guarantee that in the last resort, if no agreement could be reached between the States
in litigation, the dispute should be settled impartially under an effective compulsory
procedure. The Australian delegation was convinced that only a procedure of settle-
ment by a third party would make it possible to achieve a satisfactory solution. |

With regard to the adoption »f a provision in the convention prohibiting FhS
sequestratin »f a space -bject, the adopti-n »>f the 1967 Agreement seemed to have made
such a provision unnecessary.

Miss GUTTERIDGE (United Kingdom) said that her delegation, t20, considered.

it essential that the convention should include a satisfactory provision concerning

the settlement ~f claims. Such a provision should stipulate that decisinng of the
tribunal dealing with claims would be binding.  For that reason the United Kingdonm
delegation could not accept article XTI of the Hungarian draft. On the other hand, it
approved in general of article X »f the United States draft, which covered several
points which it considered imp>r£ant.

The United Kingdom delegation was generally in favour of the submission of dny
disputes concerninz the interpretation or application of conventions to the

International Court of Justice and it supported the inclusion of provisions to that

effect in multilateral conventions. In the present instance, however, it would not
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press that point provided that a satisfdctnry>agreement could be reachel concerning
the settlement of claims in accordance with a procedure entailing recourse to an
impartial third party. Vhat was absolutely essential was that the convention should
include an article establishing an arbitration tribunal as the representative of
Australia hal suggested. | '

She agreed with the representative of Australia that article XII »f the Hungarian
draft had been renderel unnecessary by the adoption of the 1967 Agreement. ‘

Mr. SINHA (India) said that India had nnﬁ included in its draft any proposal

for the Protncol for the. settlement 5f claims, because it had been certain that
apinions in the Sub-Committee would be divided on the matter. It had therefore
preferred to know how the memberé of the Sub-Committee felt on the subject hefore

preparing a text.

In principle, the Indian delegzation was ~f the cpinisn that it was desirable in
the circumstances to orovide £or a clearly defined settlement procedurce, on the
understanding that the bHody which would have to gzive the final decision could examine
only the financinl aspects of the claim. = His delezatisn hoped to submit a text
shortly.
ﬁ  Mg4_PiRADOV (Union of Soviet Sncialist Republices) supported the methnd
sugzested in article XI of the Hungarian drafi because it was realistic and in
conformity with the 1957 Treaty on Principles Governing the Activities ~f States in
the Exploration and Use of Outer Space. The fundamental advantage »f the method was
that it was based on the fact that activitles undertaken in outér«space were carried
out at inter-goverrmental level. o

he 3yviet Uniocn delegatisn also supported article XII of the Hungarian dreft,
prohibiting the sequestration of space objects. After the adoption of the 1957
Agreement, the adoptisn f article XIT should not give rise to any difficulty in the
Sub-Committee.

Mr. RElS (United States of America), referring t> the settlement of claims,
considered that the sslutisn proposed in article XI »f the Hungarian draft did not
constitute real arbitration.  The oroposed committee of arbitration set up on o basis
of parity, which in the most straightforward cases would consist °f a representative of

the Launching State and 2 representative of the claimant, would in fact be merely a new

edition >f the bidy which had preceled it and which had already failed in its missisn.
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Hence it would not be possible to arrive at a final decision. As the representative i

of Australia had said, it was necessary to provide a procedure which would make it ;
possible to resclve disputes on which it had been impassible to reach a settlement.;KJ

With regard to the question of the sequestration of space objects, the 1943
Declaration of Lezal Principles Governing the Activities of States in the Exploration
and Use »f Outer Space, the 1967 Treaty which reproduced it and the 1967 Agreement
‘all expressed the same idea: é launching authority retained its rights of ownership
over objects which it launched into oﬁter space. [Furthermore, the 1967 Agreement
provided that the State in whose territory a component part of a space object fell
should return it tn the launching authority, which was required to furnish idéntifying
data. In the opinion ~f the United States delegation, there was no point in repéating
the same thing in a new convention, particularly as there was relatively little chance
that épace vehicles as such would return to the earth's surface stherwise than pPlanned
and as the fragments were by and larze of no use whatsoever to anyone except the
launching authority. - ,

In the circumstances, he hoped that the Hunzarian delegation would not press for
the inclusion of its draft article XII in the convention.

Mr. GOGEANU (Romania) said that it would be difficult for his delegation to
accept a provision providing for compuls-ry recourse to the International Gourt of
Justice bhecavse such a provision might have unforeseen consequences from the ﬁbint of
view of the sovereignty ~f States. That was why he supported article XI of the
Hunzarian draft. | _

Mr. AMBROSINI (Italy) pointed »ut that the discussion concerned two

connected but distinet questions: the question >f arbitrati-n and the questi-n of
disputes concerning the interpretation and applicatisn of the coxnvention, disputes
which the United States thought should be referred to the International Court of Justice
With regard t» the questicon of arbitration, the Italian delezation cnsidered that:

any State which had sustained damage and which could not obtain a settlement out of
court would be entitled to refer the dispute to an arbitrati-n commissian or tribunal,
Once the dispute had been settled by that body, the decisisn should be final and
binding and the respondent must comply with it.

- In that respect the committee of arbitratisn set up on a basis of parity, as
proposed in article XI of the Hunzarian draft, could not constitute an arbitration

tribunal becouse it would be unable to produce a majority lecision.  Furthermore,
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paragraph 2 »f orticle XI of the Hunzarian draft spoke of an Tinternatisnal arbitratisn
procedure'. .He 3id not sec exactly what difference there was between that »rocedurse
and the procedure envisased in pe aragraph 1. In fact, article XI of the Hungarian
draft nrovided for a twofsld arbitration nrocedure. The Italian delegation would
like some enlightenment on that subject.

In respect of the disputes relating t the interpretation and application of the
convention, the Italian delejation thought that the draft convention should include a
rule governing the matter. The question there was n>t one »f arbitration proper out
of an ~fficial interpretation »f the comventi-n in order t7 ensure one anl the same
jurisprudence in cases involving arbitration. For that reason he considered thot the
words WSubject to prisr recourse to proceedings under article X" at the beginninz »f
artiélé YII of the United States draft should be deleted. Indeed, if a dispute was
referred to an arbitratisn tribunal first, there was & danger that its decision would
ernflict with the interpretation riven Sy the Internati-nal Court of Justice or by any
other selectel boly.

In short, the ouo—Cammittee'shauld draw & clear distinetion between the
arbitration procedure for passing judgem ment “n the State liable for the payment of
compensatisn and the oro cedure fwr determininz the real meaning ~f the articles >f the
é@nventiwn.

Mr. DoLEAU (France) said that hc ton th,urht ‘that it was necessary 1o
establish a procelure in the conventi-n £or the compulsory settlement of disputes.
It must priVide assurance thot claims put forward under the conventl:n when bilateral
negotintions hal failed to brinz shout an azreement would definitely be settled. He
did not think that the £rrmula proposed in article XTI of the Hungarian'draft was
satisfactory, because in fact it ~nly prvided for = different method ~f iiplomaticl
negotiatiosn. The French lelegatisn was prepared td support any formula providing for
a system -f arbitration procedure, pussibly through the establishment »f & committee
Af arbitration whose déeisions would be binding.

Me. MILLER (Canaia) thousht, like those who had spoken bef re him, that if
the Sub-Committee did not work Ut a satisfactory method for the settlement of digputes’
which was based on arbitratimnAénd'was,bindinj;'it\w;s Aoubtful whether it would be

-possible to apply the convention.
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He would like the representative of Hungary to provide some explanation of
article XI of his draft, paragraph 1 of which seemed to provide a means of continuing
the negotiations which had probably preceded the situation in which article XI had .
become applicable, and of what he meant by the phrase "the States may agree upon an
international arbitration procedure" in paragraph 2.

| The Canadian delegation supported article X of the United States draft in
principle, butAit reserved the right to propose a few minor amendmenté during the
final drafting of the article. His delegation also supported article 4 of the Belgian
drafﬁ, which provided a useful and necessary machinery for the settlement of'disputes,

He thought £hat_the concept on which article XITI of the Hungarian draft was
based had now been superseded by events and was probably not needed in the convention,.
particularly as it appeared in some recently concluded agreenents.

The Canadian delegati~n would be prepared to agree t> the deletion of the
reference to the International Court of Justice if it was assured that a satisfactory
and compulsory arbitration machinery would be provided for in the convention.

Mr. PERSSON (Sweden) said that his country could be both a Respondent State
and an Applicant State, since Swedish territory was being used as a launching base hy
an internatisonal organization. His Government had always advocated the submissioniof
disputes to an international tribunal and was prepared to accept recourse to a commissic
of arbitration or to the International Court »f Justice. The Swedish delegation
therefore agreed with the delegations of Austria, the United Kingdom, Italy, France,
the United States anl Cansda that it was essential to refer claims which the parties
had been unable to seftle to an impartial body. His delegation supported article X
of the United States Jdraft and was prepared to accept the decisions which the proposed
commission of arbitration might hand down. | ' _

Mr. BORSI (Hungary), referring t» article XII »f his country'!s draft pointed.
out that the provisions of the 1967 Agreement neither concerned nor excluded cases of
damage caused in the country in which the space object was found. The qﬁestion was
fherefore ﬁpen to two different interpretations. Under the first interpretation, to
which the Hungarian delegation subscribed, that Asreement.related to all cases in which
a space objéct was found in a particular territory. The second interpretation, however
could not be excluded in advance: namely, that the Agreement was designed to cover
the normal course of events and that, if damage was caused in the country in which the
space object was found, that was a new factor which should be covered by another

instrument, the convention on liability for damage caused in outer space. The Hungaria
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delegation thought that the question should be dealt with and that, to avoid

unnecessary duplication, it should be stated that the provisions of article 5 of the

2e. Such 2 solutisn eould constitute o
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1967 Agreement applied also in cases o denag
compromise which would make it possible to refer to the question ~f sequestration

without entailing further difficulties, and thereby t> exteni the obligation to return
space ohjects, provided for in the 1957 Asreement to the convention under liscussion.

The text of article XI of the Hunzarian draft might seem obscure because of
certain drafting defects, but its hHasic aim was the establishment »f a committee of
arbitration on a basis of parity.' He 3id not think that the article merely provided
| for a different means by which diplomatic negotiations could be continued.  The two
persons selected to arbitrate would exercise their functions as in a committee of
arbitration cansisting >f three persons, the first appointed by the claiment, the

second by the resnondent and the third in aceordance with the rules applicable in the
LoDy i Pr

|

|

|

\
case in question. Arbitration on the basis of parity was applied by the Internaticnal
Chamber o»f Commerce, which providel for the appointment, by the respective parties, of
two persbns who would decile the questicn in dispute.. The Hungarian delegation was
aware that that procedure did not always produce results, If, however, the committee

| of arbitration d4id not reach a decisicn, the parties concerned could then choose a third

| impartial arbiter or agree on anosther solution.

He realized that the sclution ﬁrvp@sed by Hungary zave rise to difficulties.

It would certainly be better if a commission could pass judgzment on the various cases

1 impartislly. It should e borne in mind, however, that decisions concerning damage
caused by space activities J1id not raise purely financial.problems; they always had

| political aspects. Some States were perhaps satisfied with recourse to the
International Court of Justice as proposed in the United States draft, or to ancther
means »f "super-arbitration'. Hunzary had itself appealed tn that type >f arbitration
or super-arbitration >n questi-ns »f foreign trade. - But the problems raised in

eonnexion with the future conventiosn were of a political nature and experience had

involved, That was why, if an impartial decision was to be reached, the parties
should agree on a settlement procedure, as provided £or in paragraph 2 »f article XI

oy

of the Hungzarien draft.

shown thet it whs necessary to be extremely cautisus when political problems were
|
|
|
|
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He thought that the preceding speakers had overstressed the dlsadvantages of such
a solution. Any one versed in international law knew that, in that field, legal
sanction was not the most effective means of settlement. Moral and political pressure
generally played an important part. In cases in which damané was caused by space
act1v1t1es, such pressures were directed against the great Powers responsible and were
calculated to help the small States which had sustained the damage. The two members
of the Committee of arbitration to be set up on a basis of parity were not alone.
Internaﬁional public opinion would bring pressure to béar on the space Powers to induce
them to satisfy the claims of the small States. '

Mr. LAMPREIA (Brazil) considered that all the parties 1nvnlved in a dispute

concerning settlement »f a claim should be able to have recourse to a means of peaceful

settlement such as a commission of arbitration which they had selected by agreement.
The Brazilian delegation was more in favour of article VII of the Indian draft,
which seemed to provide for an optional Protocol.

‘Mr, BUCETA (Argentind) said that, in order to make the Sub—Commitfee's task
easier, the Argehtine delegation had decided to withdraw the draft which it had
submitted the previous year on the problem under discussion (4/AC.105/C.2/L.25) and
that it supported the wording of article XI of the Hungarian draft. He wished to
stress that his country was opposed to the principle of the compulsory jurisdiction

of the International Court of Justice.

Mr. ZEMANEK (Austria) considered that a provision for instituting the
effective and final impartial settlement of disputes should definitely form part of
the convention. The attitude of the Austrian Goverrment concerning the convention as
a whole would certainly be dictated by the solution founi for the problem of the
impartial settlement of disputes.

Paragraph 1 of article XI »f the Hungarian draft could not be applied at least
in >ne case, for the Sub-Committee had just adopted the principle of article IX of .
the Indian draft which laid down that there could be joinder of blaimé. In such a
case 1t was not possible for a committee of arbitratisn to be set up by the two 3tates
on a basis of parity. It was impossible to speak df parity when there were more than
two countries, and there could be a Respondent State and two Applicant States or two

Respondent States and one Applicant State.
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With regzard to the Hungarian ropfesentative'é remarks ahout porlitical and moral
pressures which might be bLrousht to bear n the Respondent State, he 1id not think
that a 3tate such as Austria would be in a pgsition to exercise moral and political
pressures on ansther State. Moreover the International Conference >h the Law of
Treaties had just unanimsusly adopted a resolution which condemned the use of force,:
includinz economic and political force, and he feared that economic and political
pressures did nst come within the purview of the questiosn under discussion.

With regard to article XII of the Hunzarian draft, Austria, which was o party to
the 1967 Treaty, would respect the obligations arising from those instruments. The.
idea on which article XII »f the Hungerian draft was based seemed to be to protect
the Launching States, which were great Powers, in all circumstances, but the
delegations which were in favour 2f that article did not seem t» be much inclined to
allay the fears of the small States, which would like an impartial machinery for the
gsettlement of disputes tu be set up. '

Mr., QEIS (United States »f America) Sbserved_thét the Sub-Committee had not
made much progress in drafting the convention and that it would moreover be regrettable
to go back n what had been decided in the 1957 Agrecement. He was thinkinz in
particular of the Hungarian representative's remark that article 5 of that Agreement
could be interpreted as imposing the obligation to return objects launched into outer
space or the component parts of such obhjects only in the normal course »f events and
not when the =bjects had caused damage. The United States Government fiund such an
iﬁterpretatian unaceeptanle. It did not behsve the members of the Sub-Committee to
~analyze the terms of that Agrecment afresh and to imply that what had been nezo>tiated
in all good faith could now be given a subjective interpretation.

Furthermsre, he 1id not understand why the representative of Hungary had used
the term "super-arbitratisn" eoncerning article X of the United States draft and he
saw no- difference between arbitratisn and super-arbitration. Moreover, the
representative »f Hunzary had implied that the question invslved political aspects.
That was nut s» at all; the United States proposal raised only financial, material and
human questiosns. _

Mr. SIVHA (Indin) porinted -ut that article VII of the Indian draft did not
propose an optional pritoresl.  The Indian delegation had apted £or a protoesl because

the detailed provisisns which it would eontain could not be well drafted in the

convention itself, and the intention was that it sh:uld Le binding.




jfvnot be excluded It was te av01d the dlfflcultles Whlch would result that the draft
>“Qﬁin'convention shauld 1nclude a reference to artlcle 5 of that Agreement..,anfi

_01nder of clalms was cnntrary to the Darlty prov1ded fer in

FyMany drafts 1ncluded prov151ons far recourse tu a. comm1351on

hrough the,Press‘ radle and teleﬁlslo

‘ o Mr RHIS“(U’ ted Stafes of Amerlca) welcomed the statement made by the
;representatlve of Hung fy cancernlng the 1967 Aareementﬂ . '
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Mr. PIRADOV (Unisn of Soviet Socialist llepublics) said that he had listened
with interest to the suggestion by the representatiﬁe »f Hungary that there should be
a reference in the convention to article 5 »f the 1947 Agrecment. The USSR delegati-n
would make a careful study of that suggestion. Tt resrettel that the United States
representative'sﬁmetimes tended in his remarks to go further than was proper in
relations between representetives »f States, and it hoped that he would refrain in

future.

_ Miss GUTTERIDGE (United Kingdom) noted that the representative of Hungary had
implied that political pressures mizht be brought to bear in the cage of 2 settlement

he Respondent

ot

by third parties. Under article X of the United States draft, however,

State and the Presenting State would each apprint one pers~n to serve on the ccmmission,

the third nerson being appointed My the President of the International Court of Justice.

It seemed to her that that procedure was designel to ensure that the Chairman was
impartial and that no pressure was exercizsed on him.  She failed tn see why political
pressures would be brought o hear in the case of an impartial settlement by third

parties.

The meetine rose at 5.5 p.m.
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